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Chapter 1. Crime, Criminal Law, and Criminology 
 

Supplement 1.1.  Massachusetts Supreme Judicial Court Upholds Necessity Defense for  

       Homeless Person 

Current problems with homelessness have led to some interesting legal interpretations and 

holdings.  Although the defense of necessity (“I had to do it to avoid a greater harm”) is seldom 

recognized, it was upheld when a homeless man, arrested for trespassing, appealed his conviction 

on the grounds that he had no reasonable alternative, leading the ACLU of Massachusetts, which 

filed a “friend of the court” brief in the case, to declare: 

 “Today’s landmark, unanimous ruling has affirmed, in the state high court’s own words, 

that ‘our law does not permit the punishment of the homeless simply for being homeless.’” 

The necessity defense provides a critical safety valve, which allows juries to acquit 

individuals when they determine that following the law would cause more harm than breaking it. 

  Portions of the case are presented here. 

Commonwealth v. Magadini 
52 N.E.3d. 1041 (Mass. 2016), cases and citations omitted 

 The defendant, David Magadini, was convicted by jury on seven counts of criminal 

trespass, each based on the defendant’s presence, in 2014, in privately-owned buildings while he 

was the subject of no trespass orders. . . . 

On appeal, the defendant asserts the following errors at trial: (1) denial of his request for 

an instruction on the defense of necessity; . . . 

We conclude that the judge erred in denying the defendant’s request for an instruction on 

the defense of necessity as to the six trespassing charges related to the incidents from February 

through April, 2014 and the error was prejudicial. Accordingly, we vacate the first six 

convictions and remand for a new trial. . . . 

[The court discusses the facts of all of the charges and the defendant’s homelessness.] 

 For a two- to three-month period in the winter of 2007, the defendant stayed at the local 

homeless shelter, called the Construct.  Three days before he began staying there, he had gone to 

that shelter at approximately 3 A.M. following a blizzard.  He was refused entry, and he stayed on 

the porch for about an hour before being asked to leave.  A few days later, he spoke with 

someone from the shelter, and he was allowed to stay for a few months before he was told to 

leave because of “certain issues.”  Therefore, the defendant had no other place to stay in Great 

Barrington.  For a period of “three to four years,” he lived outdoors, first at Stanley Park and 

later at the outdoor gazebo behind the Great Barrington Town Hall, where he had been living at 

the time of the trespass incidents.  He considered the gazebo his home and registered to vote 

from that address. 

At the time of the trial, the defendant was a sixty-seven year old unemployed college 

graduate.  He had worked in the past, but he was not employed at the time he was charged with 

the trespassing offenses.  The defendant had attempted to obtain an apartment almost “every 

week for about seven years.”  Although he had money to pay for an apartment depending on the 

day, he explained that it was very difficult to find an apartment in Great Barrington because of 
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the upfront fees.  Accordingly, he was unable to obtain an apartment. [He did not want to leave 

Great Barrington for another homeless shelter and had no driver’s license.] 

. . . The common law defense of necessity “exonerates one who commits a crime under 

the ‘pressure of circumstances’ if the harm that would have resulted from compliance with the 

law . . . exceeds the harm actually resulting from the defendant’s violation of the law.”  As such, 

the necessity defense may excuse unlawful conduct “where the value protected by the law is, as a 

matter of public policy, eclipsed by a superseding value . . . .” [The court discusses the burden of 

proof on the defendant, which, if met, shifts to the Commonwealth] “to prove beyond a 

reasonable doubt the absence of necessity.” . . . 

There appears to be little question that the weather conditions on the dates of the offenses 

in February and March presented a “clear and imminent danger” to a homeless person. . . . 

Additionally, we note that the options proposed by the Commonwealth do not appear to 

be effective alternatives on the record before us.  Where the only local homeless shelter had 

previously denied the defendant entry at 3 A.M. following a blizzard and had later told him he 

had to leave, the law does not require the defendant to continue to seek shelter there in order to 

demonstrate that doing so is futile. . . .  

Our cases do not require a defendant to rebut every alternative that is conceivable; rather, 

a defendant is required to rebut alternatives that likely would have been considered by a 

reasonable person in a similar situation.  Moreover, we are not prepared to say as a matter of law 

that a homeless defendant must seek shelter outside of his or her home town in order to 

demonstrate a lack of lawful alternatives.  Our law does not permit punishment of the homeless 

simply for being homeless. . . .” 

 [The court vacated all but one of the convictions (defendant had not provided sufficient 

proof on that one) and ordered a new trial.] 
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Supplement 1.2.  The U.S. Supreme Court Rules on Same-Gender Sex 

Historically, the criminal law was used to cover private, consensual sexual behavior between 

adults.  Most, if not all, of those laws have been changed in recent years, and the U.S. Supreme 

Court has held the criminalization of sex between two members of the same gender to be 

unconstitutional under the facts of the following case. In 1986, in Bowers v. Hardwick,
1
 the U.S. 

Supreme Court upheld a similar statute in Georgia.  The Court rarely ever specifically overrules 

one of its prior cases, but note that that happens in this case. 

Lawrence v. Texas 

539 U.S. 558 (2003), cases and citations omitted 

 Kennedy, J., filed the opinion of the Court, in which Stevens, Souter, Ginsburg, and 

Breyer, JJ., joined.  O’Connor, J., filed a concurring opinion. Scalia, J., filed a dissenting 

opinion, in which Rehnquist, C.J., and Thomas, J., joined.  Thomas, J., filed a dissenting opinion. 

The question before the Court is the validity of a Texas statute making it a crime for two 

persons of the same sex to engage in certain intimate sexual conduct. 

In Houston, Texas, officers of the Harris County Police Department were dispatched to a 

private residence in response to a reported weapons disturbance.  They entered an apartment 

where one of the petitioners, John Geddes Lawrence, resided.  The right of the police to enter 

does not seem to have been questioned.  The officers observed Lawrence and another man, 

Tyron Garner, engaging in a sexual act.  The two petitioners were arrested, held in custody 

overnight, and charged and convicted before a Justice of the Peace.  The complaints described 

their crime as deviate sexual intercourse, namely anal sex, with a member of the same sex (man). 

. . . The petitioners . . . having entered a plea of nolo contendere [I will not contest the charges]  

were each fined $200 and assessed court costs of $141.25. . . . 

[The constitutional challenges were rejected, and the convictions were affirmed by the 

lower appellate court.  The U.S. Supreme Court] granted certiorari to consider three questions: 

 1.  Whether petitioners’ criminal convictions under the Texas Homosexual Conduct law 

which criminalizes sexual intimacy by same-sex couples, but not identical behavior by different-

sex couples violates the Fourteenth Amendment guarantee of equal protection of laws? 

2.  Whether petitioners’ criminal convictions for adult consensual sexual intimacy in the 

home violate their vital interests in liberty and privacy protected by the Due Process Clause of 

the Fourteenth Amendment? 

3.  Whether Bowers v. Hardwick should be overruled? 

The petitioners were adults at the time of the alleged offense.  Their conduct was in 

private and consensual. . . . 

[The Court ruled in the affirmative on all issues and made the following statements, 

among others:] 

The central holding of Bowers has been brought into question by this case, and it should 

be addressed.  Its continuance as precedent demeans the lives of homosexual persons. . . . 

                                                 
1. 478 U.S. 186 (1986). 
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Bowers was not correct when it was decided, and it is not correct today.  It ought not to 

remain binding precedent.  Bowers v. Hardwick should be and now is overruled. . . . 

The Texas statute furthers no legitimate state interest which can justify its intrusion into 

the personal and private life of the individual. 

Had those who drew and ratified the Due Process Clauses of the Fifth Amendment or the 

Fourteenth Amendment known the components of liberty in its manifold possibilities, they might 

have been more specific.  They did not presume to have this insight.  They knew times can blind 

us to certain truths and later generations can see that laws once thought necessary and proper in 

fact serve only to oppress.  As the Constitution endures, persons in every generation can invoke 

its principles in their own search for greater freedom.
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Chapter 2. The Measurement of Crime and Its Impact 
 

Supplement 2.1.  What Is COMPSTAT? 

The BJS and the Police Executive Research Forum published a booklet on COMPSTAT, in 

which they define it as follows: 

“Compstat is a performance management system that is used to reduce crime and achieve 

other police department goals. 

Compstat emphasizes information-sharing, responsibility and accountability, and 

improving effectiveness. It includes four generally recognized core components:  

(1) Timely and accurate information or intelligence;  

(2) Rapid deployment of resources;  

(3) Effective tactics; and  

(4) Relentless follow-up.
1
” 

COMPSTAT is characterized by the regular meetings of police managers to discuss data, 

recognize and anticipate problems, and plan strategies for eliminating those problems.  

“Essentially, a Compstat program requires police to gather timely, accurate information about 

crime patterns, and then respond quickly to break up those patterns.”  Accountability and 

information sharing are key elements in the approach.  The approach is so widespread that it is 

used in non–law enforcement agencies as well.
2
 

New York law enforcement officials proclaimed COMPSTAT as the explanation for the 

significant drop in crime in that city during the 1990s and beyond.
3
  There is, however, a large 

body of scientific literature that questions that conclusion and criticizes the COMPSTAT 

approach, including evidence that in New York City police managers manipulated crime report 

data to give the department a better image as well as benefit police managers within the 

department.
4
   

                                                 
1. Police Executive Research Forum, “COMPSTAT: Its Origins, Evolution, and Future in Law Enforcement 

Agencies,” (2013), p. vii, http://www.policeforum.org, accessed August 23, 2016. 

2. Ibid., p. 2. 

3. For a discussion of the New York crime drop, see Franklin E. Zimring, The City that Became Safe: New 

York’s Lessons for Urban Crime and Its Control. Studies in Crime and Public Policy (New York: Oxford 

University Press, 2011). 

4. See, for example, John A. Eterno and Eli B. Silverman, “Understanding Police Management: A Typology 

of the Underside of Compstat,” Professional Issues in Criminal Justice 5 (2010): 11-28; and, by the same 

authors, The Crime Numbers Game: Management by Manipulation (Boca Raton, FL: CRC Press, 2012). 

See also John A. Eterno, Arvind Verma, and Eli B. Silverman, “Police Manipulations of Crime Reporting: 

Insiders’ Revelations,” Justice Quarterly 33(5) (August 2016): 811-835. 
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Supplement 2.2.  Media Headlines Concerning Crime Data 

Information on crime makes headlines, and periodic reports of crime data are no exception.  A 

few headlines from the media illustrate the impact the written news media might have on 

perceptions of crime. 

In May 2000, the New York Times carried this headline: “Serious Crimes Fall for 8th 

Consecutive Year.”  The article, based on the preliminary UCR data for 1999, stated that the 

decline in serious crimes had been continuous since 1992, although it did note that murders 

increased in some cities, such as New York City.
1 

Three months later, in August 2000, the same paper published an article with the headline 

“New York’s Murder Rate, After Upturn, Starts to Slide Down.”
 
 This article noted that, by the 

end of 1999, the number of murders in New York City had surpassed that of the previous year by 

6 percent, and by the end of March 2000, the number was up 13 percent over the same period in 

1999.  

However, the number of murders in the city was down 1 percent for the first seven 

months of the year 2000 compared with the same period in 1999.  Police and politicians claimed 

credit for this decrease, but they had difficulty explaining why some of the efforts they said were 

responsible for the overall decrease did not lead to a decline in murders in the Bronx.
2 

Even so, it would be reasonable for New Yorkers to have concluded in August 2000 that, 

once again, murder was becoming less of a threat in their city.  However, by the end of the year, 

another New York Times article, entitled “Data Hint Crime Plunge May Be Leveling Off,” 

pointed out that although the nationwide murder rate during the first six months of 2000 fell by 

1.8 percent, murders increased in New York City, Los Angeles, Dallas, and New Orleans “for 

the first time since the early 1990's.”
3
  

 Such news can be very confusing to the public—that is, if anyone is reading the articles 

carefully.  The end-of-year article stated that the number of murders in New York City increased 

in 2000 for the first time in years, yet the two articles that appeared earlier in the year claimed 

that murders in New York City had increased in 1999.  So, what is the public to believe? 

In June 2003, a news article quoted New York City Police Commissioner Raymond W. 

Kelly as acknowledging that in one precinct, police officials improperly reduced over 200 

felonies to misdemeanors, thereby falsely cutting that area’s crime rate to a 7.42 percent 

reduction rather than a 15.7 percent increase.
4
 

A short-term downward movement in crime data does not present a reason to proclaim 

victory over crime.  Nevertheless, in the spring of 2007, New York City’s police commissioner 

announced that 2006 was “a very good year” despite the 10 percent increase in homicides.  

 According to Commissioner Kelly, the number of murders in 2006 was significantly 

smaller than in 1990.  Kelly also noted that in 2006, the city’s other violent crimes decreased.  

                                                 
1. “Serious Crimes Fall for 8th Consecutive Year,” New York Times (May 8, 2000), p. 21. 

2. “New York’s Murder Rate, After Upturn, Starts to Slide Down,” New York Times (August 8, 2000), p. 8. 

3. “Data Hint Crime Plunge May Be Leveling Off,” New York Times (December 19, 2000), p. 18. 

4. “Precinct Altered Statistics: Kelly Admits Felonies Downgraded by Cops,” (New York) Newsday 

(June 21, 2003), p. 6. 
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Kelly emphasized that the overall decrease in the city’s violent crimes in 2006 contrasted to the 

overall increase in violent crimes nationwide, and he credited his city’s success, in part, to 

improved policing.
5
 

By February 2010, however, the New York Times was reporting on a study by 

criminologists suggesting that New York City’s crime data may have been distorted.  The city’s 

mayor, Michael R. Bloomberg, a staunch believer in and defender of the city’s data on all issues, 

proudly proclaimed his motto: “In God we trust. . . . All others bring data.”  Still, data may be 

misrepresented or even purposely skewed by those who are using it to prove a point.  The 

criminologists, who questioned hundreds of police who retired from the high ranks of the 

department, reported that pressures to report declining crime led some police administrators to 

misrepresent the reporting of crime data.  The mayor denied such allegations.
6
 

 One final example from the New York Times relates continuing concern with crime data 

in that city.  In June 2012, the paper reported that, according to an anonymous survey of a 

sample of 2,000 of the city’s police officers, it was not uncommon for them to reduce crimes to 

lesser degrees or offenses and discourage alleged victims from reporting crimes in order to 

improve the overall appearance of the city’s crime data.  The investigators claimed that the study 

revealed an intensified effort to manipulate crime data in the New York City Police Department 

in the previous decade.  A spokesman for the department denied the allegation and criticized the 

methods used by the investigators.
7
  What is the public to believe?

                                                 
5. “Homicides Up in New York: Other Crimes Keep Falling,” New York Times (January 1, 2007), p. 1. 

6. “Crime Survey Raises Questions About Data-Driven Policy,” New York Times (February 9, 2010), p. 20. 

7. “Crime Report Manipulation Is Common Among New York Police, Study Finds,” New York Times (June 

29, 2012), p. 17. 
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Chapter 3. Early Explanations of Criminal Behavior and Their Modern  

  Counterparts  
 

Supplement 3.1.  The Contributions of Cesare Beccaria 

In his 1963 introduction to his translation of Cesare Beccaria’s On Crimes and Punishments, 

Henry Paolucci began with the following: 

Historians of criminal law agree, almost without exception, that the “glory of having 

expelled the use of torture from every tribunal throughout Christendom” belongs 

primarily to Cesare Beccaria.  His treatise . . . is generally acknowledged to have had 

“more practical effect than any other treatise ever written in the long campaign against 

barbarism in criminal law and procedure.”
1  

 

In the beginning of his book, On Crimes and Punishments, Beccaria stated the premise 

for which he became so well known: 

If we glance at the pages of history, we will find that laws, which surely are, or ought to 

be, compacts of free men, have been, for the most part, a mere tool of the passions of 

some, or have arisen from an accidental and temporary need.  Never have they been 

dictated by a dispassionate student of human nature who might, by bringing the actions of 

a multitude of men into focus, consider them from this single point of view: the greatest 

happiness shared by the greatest number.
2
   

Beccaria expressed his knowledge of the magnitude of his undertaking in writing this 

little essay with these words: 

But very few persons have studied and fought against the cruelty of punishments and the 

irregularities of criminal procedures, a part of legislation that is as fundamental as it is 

widely neglected in almost all of Europe.  Very few persons have undertaken to demolish 

the accumulated errors of centuries by rising to general principles, curbing, at least, with 

the sole force that acknowledged truths possess, the unbounded course of ill-directed 

power which has continually produced a long and authorized example of the most cold-

blooded barbarity.
3
 

The last paragraph in Beccaria’s short essay is as follows: 

From what has thus far been demonstrated, one may deduce a general theorem of 

considerable utility, though hardly conformable with custom, the usual legislator of 

nations; it is this: In order for punishment not to be, in every instance, an act of violence 

of one or of many against a private citizen, it must be essentially public, prompt, 

necessary, the least possible in the given circumstances, proportionate to the crimes, 

dictated by the laws.
4
  

                                                 
1.  Henry Paolucci, “Introduction” to his translation of On Crimes and Punishments by Cesare Beccaria 

(Indianapolis, IN: Library of Liberal Arts, published by Bobbs-Merrill Co., 1963, originally published 

1764), p. ix. 

2. Ibid., p. 8. 

3. Ibid., p. 9. 

4.  Ibid., p. 99.  Emphasis in the translation.  
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Supplement 3.2.  Additional Contributors to the Classical School  

All of the writers of the eighteenth century who emphasized the importance of human rights 

were important in establishing a framework in which the ideas of criminal reform would flourish.  

Voltaire (whose real name was Francois-Marie Arouet; Voltaire was his pen name) contributed 

both indirectly and directly to the success of Beccaria’s reform measures.  According to one 

scholar, “By fighting religious intolerance and fanaticism, he [Voltaire] contributed, more than 

any other, to the building of a more reasonable and humane society in which there was no longer 

any place for a criminal law based on superstition and cruelty.”
1
  Without Voltaire’s work, 

criminal law reform would have been significantly delayed.  Beccaria’s essay on crime and 

punishment probably would not have appeared.  Voltaire contributed directly to the success of 

penal reform by publicizing Beccaria’s work.
2
 

Baron de Montesquieu had considerable influence on classical criminology primarily by 

“stimulating the crusading zeal of . . . Beccaria.”
3
  Philosopher Jean-Jacques Rousseau’s writings 

on the social contract influenced the classical school in its philosophy of crime and punishment. 

                                                 
1. M. T. Maestro, Voltaire and Beccaria as Reformers of the Criminal Law (New York: Columbia University 

Press, 1942), p. 152. 

2. Ibid., pp. 152-157. 

3. Harry Elmer Barnes and Negley K. Teeters, New Horizons in Criminology (Englewood Cliffs, NJ: 

Prentice-Hall, 1959), p. 322.  See also Baron de Montesquieu, The Spirit of the Laws (London: G. Bell, 

1878; original work published in 1721). 
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Supplement 3.3.  Incapacitation of Sex Offenders: Is Castration Reasonable and Legal? 

Compulsory surgical castration of sex offenders is not permitted in the United States, 

although some states, for example, Texas, provide for voluntary surgical castration under 

restricted circumstances, including a request in writing, and the procedure excludes first 

offenders.
1
 

Some jurisdictions permit the voluntary chemical castration of convicted sex offenders.  

This procedure involves treatment with a drug that reduces but does not eliminate the male sex 

drive.  The normal sex drive is restored when the drug is discontinued.  An example of a statute 

that permits chemical treatment of sex offenders is that of Montana, which provides that, in 

addition to other punishments, a sex offender may be required to undergo a medically safe drug 

treatment “that reduces sexual fantasies, sex drive, or both.”  A sex offender who is not 

sentenced to such treatment but who chooses to undergo it must be treated at the expense of the 

state’s department of corrections.  Inmates must be fully informed concerning the procedure and 

its effects, and no correctional employee who objects may be forced to administer the treatment.
2
 

 The media provide several examples of sex offenders who have requested chemical or 

physical castration.  In 1991, Steven Allen Butler, a Houston, Texas, sex offender, raped a 13-

year-old repeatedly while on probation for molesting a 7-year-old.  Butler's attorney proposed a 

plea bargain to the judge, who had spoken publicly about castrating rapists.  Butler would agree 

to undergo castration if he could be freed at once and placed on probation.  The judge agreed to 

castration and a ten-year probationary term.  Critics responded that castration (in which the 

testicles are removed) reduces but does not eliminate the ability to have an erection.  

Furthermore, many sex crimes are about power, not sex, and castration would not eliminate the 

hostility a sex offender has toward potential victims.  Among other problems in this case was 

that officials could not find a physician who would castrate the offender.  There was also 

opposition by civil liberties groups as well as allegations of racism.  The judge withdrew his 

support of castration; the defendant was tried in another court, convicted, and sentenced to life in 

prison.
3
 

The issue of castration, but not of race, arose again in Texas in 1996.  Larry Don 

McQuay, a 32-year-old offender who had almost completed his prison sentence for child 

molesting, stated that he had molested at least 240 children and that he would do so again unless 

he was castrated.  McQuay was sentenced to eight years for having oral sex with a 6-year-old 

boy.  He had served six years.  With his good-time credits, he was ready for mandatory release to 

supervised parole, which meant that he would live under supervision in a halfway house.  The 

state had no legal authority to keep McQuay in prison.  Although he was indicted for aggravated 

sexual assault, through a plea bargain he pleaded guilty to indecency.  Under the statute in effect 

when McQuay was sentenced, early release was permitted for indecency although not for 

aggravated sexual assault.  (Subsequently, the statute was changed to include indecency as an 

offense for which early release is not permitted.) 

                                                 
1. See Tex. Gov’t Code, Sections 501-061 and 501.062 (2017). 

2. Mont. Code Ann., Title 45, Section 45-5-512 (2017). 

3. “Court Abandons Castration Plan in a Rape Case," New York Times (March 17, 1992), p. 6; “Rapist Who 

Sought Castration Gets Life,” Los Angeles Times (August 10, 1992), p. 19. 
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McQuay was castrated in Texas, the first state to permit the practice (California was the 

first to employ chemical castration), and in which it is voluntary.  McQuay was released from 

prison and moved to a work-release facility in May 2005.  He was required to wear a monitoring 

device, and he could not leave the facility without being accompanied by a parole officer.  In 

2008, he was found to be in possession of sexually explicit materials that were contraband.  The 

parole board ordered McQuay to spend 60 to 180 days in an intermediate sanction facility.
4
  

 In March 2004, an inmate described as the most notorious child molester in Dallas, 

Texas, voluntarily had himself castrated shortly before he was to be released from prison to a 

halfway house.  The head of the Texas Department of Criminal Justice’s sex offender treatment 

program stated that David Wayne Jones, only the second Texas inmate to undergo physical 

castration, had “matured quite nicely” since his incarceration in 1991 and that he had 

successfully undergone counseling (required in Texas).  A psychiatrist who examined Jones 

concluded that Jones had been successfully treated with the drug Lupron, which creates a 

condition of chemical castration.  The drug does not eliminate the pedophile’s desire for sex with 

children, but it dramatically reduces “the incidence and intensity of the urges.”
5
  

Jones allegedly violated some of the rules of his release while living in the halfway 

house. A jury comvicted him of two violations and sentenced him to a 20-year enhancement 

sentence on each count. He appealed, and the court upheld the jury verdict.
6
     

                                                 
4. “Expert: Castration No Cure for Pedophilia: Drugs, Surgery May Temper Drive, but Sexual Interest Won’t 

‘Normalize,’” Houston Chronicle (May 10, 2001), p. 1.  

5. “Dallas Child Molester Undergoes Castration,” Dallas Morning News (March 3, 2004), p. 1. 

6.            David Wayne Jones v. Texas, Nos. 05-07-01188-CR, 05-07-01189-CR (Ct. of Appeals, Dallas, 2009).   
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Supplement 3.4.  Rehabilitation in Texas 

In 2016, four scholars published an analysis of data they collected in the generally conservative 

state of Texas.  The authors questioned 1,001 likely voters, asking how they felt about 

rehabilitation as a punishment concept especially with regard to some drug offenders.  The 

scholars first reviewed the professional analyses of public opinion regarding punishment, 

emphasizing that public reactions to punishment decline in punitiveness when respondents are 

given more information about offenders and sentencing options.  Furthermore, many studies 

found public support for certain rehabilitative programs and goals to be very strong and 

consistently so.
1
 

The study consisted of telephone interviews with a sample of registered Texas voters who 

had voted in at least one of the four previous general elections.  The sample was stratified by 

gender, age, race, and congressional district of residence.  The areas probed by the survey were 

as follows: 

1. Support for correctional goals.  This area delved into the respondent’s attitude toward 

the most important and the second most important goal the state should pursue in processing 

nonviolent criminals. 

2.  Sanctions for nonviolent first offenders.   

3.  Sanctions for repeat offenders.   

4.  Assessment of specific reforms. 

5.  Attitude toward a specific reform already enacted (treatment rather than incarceration 

of nonviolent drug offenders). 

6.  Attitudes toward specific correctional changes. 

The results showed strong support for rehabilitation of nonviolent offenders, with 34.8 

percent of the respondents listing that as their first goal and 23.4 percent listing it as their second 

goal.  Only 7.5 percent of the sample listed general deterrence (“send a message to would-be 

criminals”).  When asked to choose between prison or treatment as the preferred sanction for 

first-time/nonviolent offenders, 77.3 percent responded treatment.  Even for repeat criminals, the 

highest response (62.2 percent) was for treatment.  The scholars concluded: 

Strong bipartisan support for rehabilitation, downsizing prisons, and other alternatives to 

incarceration is a remarkable political and policy transformation, trumping decades in 

which the accusation of being soft on crime was a grave electoral liability.  A new 

consensus has emerged that has moved beyond this failed rhetoric, and that appears to 

have earned widespread support among the American public across diverse states.  The 

opportunity for a new correctional era of progressive reform may well be within reach—

and it should not be squandered.
2
 

                                                 
1. Angela J. Thielo et al., “Rehabilitation in a Red State: Public Support for Correctional Reform in Texas,” 

Criminology & Public Policy 15(1) (February 2016): 137-170. 

2. Ibid., p. 163. 
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Supplement 3.5.  The Earlier Work on Deterrence by Jack P. Gibbs and Its Impact 

In 1975, sociologist Jack P. Gibbs addressed the issue of deterrence in his insightful and 

provocative book that reviewed the empirical findings on punishment and deterrence to date. 

Noting that much of the initial sociological research on deterrence was concerned solely with the 

relationship of crime rates and the statutory existence of the death penalty, Gibbs pointed out that 

more recently, sociologists had turned to an "examination of the relation between actual legal 

punishments (imprisonment in particular) and crime rates."  Gibbs argued that studies of the 

deterrent effect of punishment must allow for the differences between general and individual 

deterrence and take into account properties of punishment such as the perceived certainty that 

one would suffer a punishment.  If a potential criminal thinks the law will not be enforced, he or 

she might not be deterred from criminal activity simply because the law provides a severe 

penalty for violation.
1
 

 According to Gibbs, the findings of the earlier studies cannot be generalized to other 

types of punishment.  They are also limited in their application to our understanding of the 

deterrent effect of capital punishment because most researchers did not measure the impact of the 

certainty of execution.  Consider, for example, the impact that televised executions might have 

on potential criminal activity, such as murder. When the execution of a well-known criminal is 

scheduled, it is not uncommon to hear requests for television coverage.  Thus far, U.S. judges 

have refused to permit such coverage, although the U.S. attorney general did make arrangements 

for closed-circuit television broadcasting of the 2001 execution of Timothy McVeigh, convicted 

in the 1995 bombing of the federal building in Oklahoma City.  Due to space limitations, only a 

small number of persons were permitted to view the actual execution, which was conducted at 

the federal prison in Terre Haute, Indiana.  The attorney general permitted victims’ family 

members to view the execution by satellite at a designated facility in Oklahoma City as a means 

of allowing them to bring closure to the crime that killed their relatives. 

Do you believe that if executions are shown on television the event would serve as a 

deterrent to persons who might be inclined to commit murder?  Would the type of murder under 

consideration be significant?  For example, would televised executions be more likely to deter 

murders that occur within a domestic relationship or those that are the result of terrorist acts?  

Would age be a factor?  Perhaps the viewing might deter older but not younger people.  Would 

televised executions have any harmful effects on society? 

 Is it possible that television may influence the commission of crime, as wanna-be 

criminals imitate the crimes and criminals to which television gives extensive and, at times, 

sensational coverage? Is it also possible that media coverage of criminal trials may influence the 

participants in those trials as well as the public’s reactions to them?  Consider the massive 

coverage of the Florida trial of Casey Anthony, who was acquitted of murdering her little 

daughter, Caylee, whom she reported missing.  Many people who watched the trial, the programs 

about the trial, or read about it in the papers were convinced that Anthony was guilty and that the 

trial was a miscarriage of justice.  Likewise, public reaction to the hung jury in the sentencing 

phase of the Jodi Arias case in 2013 (after she was convicted of capital murder) appeared to lend 

strong support to the argument that the defendant should have received the death penalty for 

murdering her lover, Travis Alexander.  That trial, with its evidence of sex, blood, lies, secrets, 

                                                 
1. Jack P. Gibbs, Crime, Punishment and Deterrence (New York: Elsevier, 1975), pp. ix, 11.  
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tapes, and controversial expert witnesses captivated many Americans for months. (Jodi was 

sentenced to life without parole.)  Much of the information disseminated by the media was not 

admitted as evidence at the trial and thus was never cross examined.  This included criticisms of 

the experts in such a manner that in future televised trials, lawyers may have difficulty obtaining 

experts and other witnesses who wish to avoid the negative criticism and the threats that were 

hurled at witnesses in the Arias case.  Even some journalists demonstrated their lack of 

objectivity by stating their biased views of the information they and their colleagues secured and 

publicized.  
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Supplement 3.6.  An Analysis of Deterrence Policies in Northern Ireland 

Three criminologists at the University of Maryland analyzed the effect that government reaction 

to terrorism in Northern Ireland had on the deterrence of violence in that country.  The 

investigators introduced the findings of their research by emphasizing that government policies 

designed to deter may have the effect of accomplishing that goal or of creating a negative 

backlash, resulting in an increase in the behavior the policies were designed to deter.
1
 

The authors defined terrorist attacks as “the threatened or actual use of illegal force and 

violence by a non state actor to attain a political, economic, religious or social goal through fear, 

coercion or intimidation.”
2
 The researchers measured deterrence by the “net decreases in the 

prevalence, incidence, or seriousness of future terrorist attacks in a given political location.”  

They measured backlash by “the net increases in these attacks.”
3 

 
After a review of the literature both in Northern Ireland and in the United States, the 

researchers concluded that the results regarding the effects of deterrence measures on terrorist 

activities were mixed, with some showing deterrence and some showing backlash.  The authors 

traced the evolution of terrorist acts in Northern Ireland and identified six efforts made by the 

government to reduce violence in that country.  They found that, overall, “three of the six 

interventions produced backlash effects,” resulting in an increase in terrorist attacks, but only 

one of the measures resulted in significantly reducing terrorist acts.  The researchers concluded 

that, just as some empirical evidence had shown in other countries, harsh penalties designed to 

deter violent terrorist acts may actually result in the increase in such acts.
4
 

These briefly summarized results lead to the question of why governments continue to 

impose harsh punishments for terrorist acts.  One reason is that such events create pressure on 

governments to react and to do so quickly.  Perhaps the lesson is that we need to look at the 

overall systems effect of government reactions, especially when we hope to deter future criminal 

acts. 

                                                 
1.    Gary LaFree et al., “The Impact of British Counterterrorist Strategies on Political Violence in Northern 

Ireland: Comparing Deterrence and Backlash Models,” Criminology 47(1) (February 2009): 17-46. 

2. Ibid., pp. 19-20.  

3. Ibid., p. 20. 

4. Ibid., pp. 37-38 
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Supplement 3.7.  Criminology and Public Policy’s Focus on Deterrence of Violence 

A 2015 edition of Criminology & Public Policy 14(3) (August 2015), published by the American 

Society of Criminology, focused on articles detailing policies and programs to reduce crime.  

This section summarizes some of those articles.  The first ones refer to the use of focused 

deterrence in New Orleans, Louisiana. 

1.  Anthony A. Braga’s article, “Focused Deterrence and the Promise of Fair 

and Effective Policing,” introduces the articles on New Orleans, beginning with a statement 

about the importance of community cooperation to effective policing.  According to Braga, the 

New Orleans Violence Reduction Strategy and programs like it “seem to be well positioned to be 

regarded as fair and just crime-reduction approaches.”  The plan involves community leaders and 

social service providers with police in the design and planning of the program; identifies the 

highest risk potential offenders and thus avoids harassing youth who are not likely to offend; and 

warns the targeted individuals of the consequences of violence and other non-law abiding 

activities. 

2.   Nicholas Corsaro and Robin S. Engel, “Most Challenging of Contexts: 

Assessing the Impact of Focused Deterrence on Serious Violence in New Orleans,” assesses 

the Group Violence Reduction Strategy (GVRS) that was utilized to identify the most active 

violence offenders (especially gang members), worked to increase their perceived risks of 

engaging in violence, and implemented programs to enforce policies.  In this city of high murder 

rates, police and political corruption, and apparent tolerance of violence, the efforts were 

successful in achieving a significant reduction in homicides and other forms of violence, with the 

greatest reductions evidenced in “gang homicides, young Black male homicides, and firearms 

violence.” (p. 471) 

3.  Andrew V. Papachristos and David S. Kirk, “Changing the Street Dynamic: 

Evaluating Chicago’s Group Violence Reduction Strategy,” reports on the evaluation of the 

Chicago Group Violence Reduction Strategy (VRS).  The analysis found a 23 percent reduction 

in shooting behavior and a 32 percent reduction in gunshot victimization among the gang 

factions who participated in the hour-long “call-ins,” during which law enforcement officials, 

community leaders, and social service providers meet with targeted violators to discuss violence 

in the city.  The objective of these meetings is clear: “deliver a message to gang-involved 

individuals about the present gun violence situation and tell them, in no uncertain terms, to put 

down the guns.”  They did not negotiate or make deals; they did not arrest; they sat down and 

talked.  Most of the attendees were on probation and parole.  They were told that in case of a 

shooting, all of them would be apprehended; all probation and parole revoked where legal, and 

so on.  There would be consequences. But there were people there from the community to help 

them. 

 Four years after the beginning of the call-ins, the study found “evidence of a promising 

gun violence reduction effect. . . . Overall, our results provide evidence that the call-in style 

intervention of VRS that focuses its efforts on specific gang factions provide a promising 

strategy for targeted gun violence reduction strategies.” (pp. 550-551) 

4.   Elizabeth Griffiths and Johnna Christian, “Considering Focused Deterrence 

in the Age of Ferguson, Baltimore, North Charleston, and Beyond,” sum up the success of 

focused deterrence in this statement: 
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Focused deterrence programs theorize the violent actions of gang factions by viewing 

members as rational actors who are responsive to cost-benefit contingencies, in that these 

programs both increase the legal costs of involvement in gun violence and offer 

alternative prosocial benefits (in the form of social service provision) to discourage it. (p. 

575) 
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Chapter 4.    Biological and Psychological Theories of Criminal Behavior 
 

Supplement 4.1.  The Jukes and the Kallikaks: A Look at History 

Earlier studies of families provided the background for the modern approach to the study of 

genetics.  The most famous of the nineteenth century studies were those of the Jukes and the 

Kallikaks. 

In 1877, Richard Dugdale published his study of the Jukes family.  From a hard-drinking 

but jolly and companionable man who was a hunter and fisherman, Dugdale traced 540 

descendants related by blood and 169 related by marriage or cohabitation, a total of 709 persons 

of the 1,200 who probably descended from the Jukes line.  Dugdale, who said his book was an 

inquiry into the largest family of criminals and paupers ever studied, emphasized the importance 

of environment as well as of heredity.
1   

Sociologist Franklin Giddings said that when the first edition of Dugdale’s book was 

published, it was probably “the best example of scientific method applied to a sociological 

investigation.”  Giddings emphasized the empirical work conducted by Dugdale, which 

contrasted to the predominantly philosophical approach of his contemporaries.  In addition, 

Dugdale should be remembered for his recognition of the factor of environment and the role it 

could play in intelligence.
2
 
 

 
A second family study that gained considerable attention was that of Henry Goddard, 

who traced the Kallikak family, beginning with Martin Kallikak Sr., who fathered a son, Martin 

Kallikak Jr., by a barmaid.  The elder Kallikak then married a so-called good girl and through 

that union produced a different type of offspring.  From the first son, however, Goddard traced 

480 descendants, many of whom were moral degenerates, including illegitimate children, 

prostitutes, alcoholics, epileptics, criminals, and keepers of houses of prostitution.  These 

descendants married into other families “generally of about the same type, so that we now have 

on record and charted eleven hundred and forty-six individuals.”  Of that group, said Goddard, 

“we have discovered that two hundred and sixty-two were feebleminded, while one hundred and 

ninety-seven are considered normal, the remaining . . . still undetermined.”
3 

The relationship between feeblemindedness and crime was seriously questioned when 

intelligence tests were administered to Army recruits during World War I, and as many as 47.3 

percent were found to be below the mental age of 13 and 30.3 percent below the mental age of 

12.
4
  Later studies comparing criminals with Army recruits found no significant difference in the 

intelligence of the two groups, and one study found the criminals to be superior.
5 
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Putnam, 1942), p. 113. 
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3. Henry H. Goddard, The Kallikak Family: A Study in Heredity of Feeblemindedness (New York: Macmillan, 

1925), p. 19.  

4. L. D. Zeleny, “Feeblemindedness and Criminal Conduct,” American Journal of Sociology 38 (January 

1933): 569. 

5. Carl Murchison, Criminal Intelligence (Worcester, MA: Clark University Press, 1926), Chap. 4. 
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Supplement 4.2.  Charles Goring Challenges Family and Other Early Biological   

        Approaches
 

In his pursuit of evidence to disprove Lombroso's theory of the born criminal, Charles Goring 

used statistical techniques to measure the degree of correlation, or resemblance, of members 

within a family line.  He compared brothers as well as fathers and sons, attempting to show that 

the correlations for general criminality, as measured by imprisonment, were as high as for two 

other categories he measured: (1) ordinary physical traits and features, and (2) inherited defects, 

insanity, and mental disease.  He attempted to show that the correlations were the result of 

heredity, not environment.  He used several arguments to support his position, such as the 

discovery that boys who were taken out of the home early in life became criminals as frequently 

as did those who remained longer in the home with their fathers.  Also, he found the correlations 

as high for sex crimes (in which the fathers presumably would try to conceal their activities) as 

for stealing (in which the fathers might set an example for their sons).
1
 

Goring's findings may be criticized on several grounds.  He did not measure 

environmental influences adequately (indeed, it is questionable whether all environmental factors 

can be isolated), and he did not consider criminality among sisters.  He offered no proof of his 

assumption that mental ability is inherited.  He assumed that removing a boy from his criminal 

father's home and placing him in some other environment at an early age was putting him into a 

noncriminal environment. 

 

 

                                                 
1. Charles Goring, The English Convict (London: H. M. Stationery Office, 1919). 
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Supplement 4.3.  Compulsory Sterilization: Moral and Legal Issues 

Early beliefs that genetics caused behavior led to statutes that permitted compulsory sterilization 

of so-called defective people.  For example, although there were some legal safeguards, the 

Virginia Sterilization Act provided for the sterilization of institutionalized persons when, in the 

opinion of the superintendent of named institutions, it was in the best interests of society and of 

the patient that the patient be sexually sterilized.  Among the conclusions stated in the preamble 

to that statute were the following: 

Whereas, the Commonwealth has in custodial care and is supporting in various State 

institutions many defective persons who if now discharged or paroled would likely 

become by the propagation of their kind a menace to society, but who if incapable of 

procreating might properly and safely be discharged or paroled and become self-

supporting with benefit both to themselves and to society; and 

Whereas, human experience has demonstrated that heredity plays an important 

part in the transmission of insanity, idiocy, imbecility, epilepsy and crime; . . .
1
 

The U.S. Supreme Court upheld that statute in 1927 in a case involving sterilization orders on 

18-year-old, white, feebleminded Carrie Buck, who was the daughter of a feebleminded woman.  

According to Justice Oliver Wendell Holmes, who wrote the opinion in Buck v. Bell: 

It is better for all the world, if instead of waiting to execute degenerate offspring for 

crime, or to let them starve for their imbecility, society can prevent those who are 

manifestly unfit from continuing their kind.  The principle that sustains compulsory 

vaccination is broad enough to cover cutting the Fallopian tubes [citation omitted].  Three 

generations of imbeciles are enough.
2 

 Virginia repealed that law in 1979, but not before sterilizing an estimated 7,325 people, 

second only to California, with an estimated 20,000 victims.  In 2001, the Virginia legislature 

passed a resolution of regret for its policy of selective breeding.  Subsequently, Virginia 

governor Mark R. Warner offered a formal apology to the victims of the statute, but no 

compensation has been made to the estimated 1,465 victims who may still be alive.
3
 

In 2012, North Carolina made apologies to the victims of its sterilization policy but failed 

to provide compensation to them.  North Carolina now provides only for involuntary sterilization 

of mentally ill persons for medical reasons and under strict requirements.
4 

In July 2013, North Carolina became the first state to provide monetary compensation for 

the victims of its involuntary sterilization program.  The state appropriated $10 million for the 

estimated 7,600 victims, only 200 of whom had been identified at that time.  The House speaker 

said, “It’s the most egregious taking that government could possibly be guilty of. . . . It was 

critical to close this chapter in our history.”
5
 

                                                 
1. Virginia Sterilization Acts 1924, Chap. 394 (1924). 

2. Buck v. Bell, 274 U.S. 200 (1927). 

3. “Sometimes Sorry May Not Be Enough,” Washington Post (January 31, 2013), p. 1B. 
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Supplement 4.4.  Families and Crime: Three Generations Convicted of Murder 

In previous times, criminologists and others concluded that violence in generations of families 

might be genetic.  Today, criminologists recognize that, although a child might experience one or 

more factors conducive to becoming violent, not all children who experience those factors do 

become violent.  Rather, it is the interaction of biological, social, and cultural factors that may 

explain the violence of families over time. 

 But this point of view is not always the one presented to the public.  For example, 

consider a series of news articles on the Weaver family.  The first family member, Ward Francis 

Weaver Jr., resides on death row in California’s San Quentin prison.  He has been there since 

1981, when he was convicted of murdering a young woman and her fiancé and burying the 

woman’s body under a concrete slab in his backyard.  The second family member is Ward 

Francis Weaver III, who was accused of sexually assaulting and murdering two teenagers in 

1986.  In 2002, investigators found the body of Ashley Pond, age 12, sunk in concrete in the 

backyard of the younger Weaver.  Authorities also found the body of Miranda Gaddis, age 13, in 

a shed in Weaver’s backyard.  Weaver entered guilty pleas and was sentenced to life in prison 

without the possibility of parole. 

Several media articles on the Weaver family raised the issue of whether genetics or 

learning explained these crimes.  In addition to the similarities of the crimes, the Los Angeles 

Times, in an article entitled “Behavior May Leave a Mark on Genes,” cited the following 

similarities between father and son: 

 “Both are nicknamed Pete. 

 Both were abused as children and were themselves abusive, according to court records 

and interviews with family members.  Both were accused, never charged, of raping 

relatives.  Both have been accused, never charged, of torturing animals. 

 Both have been outdoorsmen and hunters.  Both went into military service. 

 Both married and divorced twice.  Both have five children. 

 Both have a record of violence against women.”
1
 

The article continued with specifics of the violent acts of the father and son, stating that 

scientists believe “genes influence behavior” and raising the issue of whether there are criminal 

genes.  “Can homicidal behavior pass, like an heirloom, from one generation to the next?”  But 

the article also pointed out there is evidence that “life experiences can alter the biochemistry of 

many genes.” 

Other facts that make this family’s crimes intriguing are that Ward Weaver III had little 

contact with his father, who virtually abandoned the family when the young Weaver was only 4 

years old.  The younger Weaver could have read or heard about his father’s burying his victims 

in concrete, but the similarities between the father and the son are far more extensive.  Consider 

these facts: 

                                                 
1. “Behavior May Leave a Mark on Genes; A Father Is on Death Row, His Son Is Accused of an Eerily 

Similar Crime: Scientists Are Exploring the Biochemistry Behind Violent Actions,” Los Angeles Times 

(June 28, 2003), p. 1.  
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Both sprung from relentless violence. . . . Both were driven by explosive tempers, but 

targeted violence only on the weak or the vulnerable.  And both have been described as 

strangely detached during some of their attacks. 

Not long after the younger Weaver assaulted the Ordona sisters, he told a 

probation officer he had no control of his temper.  At times during such violent outbursts 

he felt as though someone was controlling him.  And he felt as if that someone might just 

be his dad.
2
 

The first article concluded: “The enigma of the two Ward Weavers goes beyond legal 

riddles of guilt and innocence.  It taps into the wellspring of human violence, where the sins of 

the father may link to the sins of the son.”
3
 

An article on the Weavers ran on the front page of USA Today with this headline: “A 

Town Wonders: Does Crime Run in Families?”  This article went beyond suggesting that crime 

may run in families to including prediction and prevention measures that raise privacy and other 

legal issues: 

Now, many in this city of 25,000 at the end of the Oregon Trail are wondering whether 

violence runs in the Weaver family.  They’re also wondering whether investigators, 

knowing the family history, could have pursued Weaver more aggressively and perhaps 

even saved the life of one of the girls.
4
 

In 2009, a media article reported that Ward Weaver III appeared to be attempting to sell 

lurid drawings of dead women for $75 each.
5
  

In March 2016, Francis Weaver, Ward Weaver’s stepson, who turned in his father for 

murder, was convicted of murder and sentenced to life in prison, making him the third generation 

of convicted murderers in that family.  Weaver and two other men were convicted of murdering 

their victim during a drug deal.
6
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Supplement 4.5.  The Human Genome Project 

The genome, first deciphered in 2000, maps or “spells” all our genes.  The Human Genome 

Project (HGP), completed in 2003, had as one of its goals identifying all of the human genes.  

The result was a reduction of the estimated number of genes from 35,000 to only 20,000 to 

25,000.  In reporting these findings in 2004, the HGP proclaimed: “The availability of the highly 

accurate human genome sequence in free public databases enables researchers around the world 

to conduct even more precise studies of our genetic instruction book and how it influences health 

and disease.”
1
 

It was thought that these discoveries would enable geneticists to identify the causes of 

diseases such as cancer, arthritis, and diabetes, as well as to ascertain what causes hair and eye 

color.  The implications for analyzing human behavior, including criminal behavior, were 

exciting.  President Bill Clinton expressed his unequivocal enthusiasm in these words: 

We’ll go from knowing almost nothing about how our genes work to enlisting genes in 

the struggle to prevent and cure illness.  This will be the scientific breakthrough of the 

century, perhaps of all time.
2 

On April 14, 2003, the heads of government of six countries issued the following 

proclamation regarding the completion of the human genome sequence: 

We, the Heads of Government of the United States of America, the United Kingdom, 

Japan, France, Germany, and China, are proud to announce that scientists from our six 

countries have completed the essential sequence of three billion base pairs of DNA of the 

human genome, the molecular instruction book of human life.  

Remarkable advances in genetic science and technology have been made in the 

five decades since the landmark discovery of the double-helix structure of DNA in April 

1953.  Now . . . the International Human Genome Sequencing Consortium has completed 

decoding all the chapters of the instruction book of human life. . . . 

This genetic sequence provides us with the fundamental platform for 

understanding ourselves, from which revolutionary progress will be made in biomedical 

sciences and in the health and welfare of humankind. . . . 

We encourage the world to celebrate the scientific achievement of completing the 

Human Genome Project, and we exhort the scientific and medical communities to 

rededicate themselves to the utilization of these new discoveries to reduce human 

suffering.
3
 

In June 2010, however, a British professor of molecular genetics declared with regard to 

the Human Genome Project: 

                                                 
1. “International Human Genome Sequencing Consortium Describes Finished Human Genome Sequence,” 

Human Genome Project, http://www.ornl.gov/sci/techresources/Human_Genome/project/20to 25K.shtml, 

accessed January 3, 2010. 

2. Quoted in Johnjoe McFadden, “Comment: Genes? It’s Complicated: The Advance Heralded a Decade Ago 

in Mapping Human DNA Is Yet to Lead to the Answers We Craved,” The Guardian (London) (June 24, 

2010), p. 32. 

3. “Joint Proclamation by the Heads of Government of Six Countries Regarding the Completion of the Human 

Genome Sequence,” Weekly Compilation of Presidential Documents 39(16) (April 21, 2003): n.p. 



 

25 

 

The project that promised so much has, so far, delivered very little.  Very few genes have 

been found that account for more than 1 percent of the risk of any of those common 

diseases.  And even the most significant intelligence gene yet found is responsible for 

variation in individual intelligence equivalent to less than one IQ point.  The scientists 

who went in search of whoppers netted only a host of minnows.
4
 

On its Web page in 2013, the Human Genome Project noted that the mapping and 

identification work is finished but the analyses of the collected data “will continue for many 

years.”
5
  The knowledge gained by analysis of the data may benefit disease detection, crime 

analysis, and the understanding of a host of other human problems.  For example, the world 

famous medical facility, the Mayo Clinic, through its Center for Individualized Medicine, is 

developing research in breast cancer, prostate cancer, and cardiovascular disease.  “The studies 

are using genotyping and Whole Genome Sequencing to determine treatment options both before 

care starts and after, tailoring the process to each individual.”  The Mayo Clinic has already 

begun inserting genetic information into the medical files of some patients (eventually all will be 

included) to enable its physicians to provide better individualized treatment.
6
 

In 2013, the U.S. Supreme Court held that an isolated gene cannot be patented.
7
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Supplement 4.6.  Diet and Human Behavior 

Scientists are looking at a possible relationship between criminal behavior and diet.  In October 

1983, the National Conference on Nutrition and Behavior focused on an issue of growing 

recognition: the effects of nutrition (or its lack), chemicals, food additives, or preservatives on 

human behavior. 

Also in 1983, findings relating body chemistry and behavior, based on an analysis of hair 

samples from 24 pairs of brothers ranging in age from 6 to 18, were published.  Each pair in the 

sample consisted of one child who was terrific and one who was always in trouble.  The 

researcher found that the violent children were of two types.  The brothers who were always 

violent had low amounts of copper, whereas those who engaged only in episodic violent acts 

were high in copper.  The nonviolent brothers did not fit either of these patterns.  The researcher 

then tested an additional 192 males, some of whom were on death row and others who had 

violent characteristics.  One-half of the 192 were not violent.  The researchers concluded that 

behavior is a combination of a deprived background and a poor living environment, along with a 

chemical imbalance.  But the research showed that “some bodies are so aberrant, all the love and 

counseling in the world won’t help. . . . Others are so strong that, even if they’re brought up in an 

awful background, they’re terrific from the very beginning.”  In their efforts to help violent 

children become nonviolent, researchers were treating the children with a series of vitamins to 

change their chemical balance and, although it was too early to draw conclusions, the results 

looked promising.
1
 

 Other researchers began a 1988 report on the complex relationship between behavior and 

diet and its implications for understanding criminal behavior with a brief review of the study of 

biocriminology, which is the introduction of biological variables into criminology.  After a 

literature review, the investigators concluded that the evidence was not yet sufficient to support a 

causal relationship between diet and criminal behavior.  "Nevertheless . . . we do feel that current 

findings justify further attention to the possibility of a diet/behavior link that is relevant to the 

criminal justice system."
2
 

By 1998, researchers were linking the influence of food or nutrients to such problems as 

hyperactivity, learning disabilities, mental illness, aggressive behavior, and antisocial behavior.
3
 

In 2000, researchers reported that violence in numerous juvenile correctional institutions 

had been reduced by almost 50 percent “after implementing nutrient-dense diets that are 

consistent with the World Health Organization’s guidelines for fats, sugar, starches, and protein 

ratios.”  In one study, some of the youths were given supplements, while others were not, in an 

effort to determine whether changes in behavior were influenced by the supplements or by 

psychological (or other) factors.  The researchers concluded as follows: 
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Poor nutritional habits in children lead to low concentrations of water-soluble vitamins in 

blood, impair brain function and subsequently cause violence and other serious antisocial 

behavior.  Correction of nutrient intake, either through a well-balanced diet or low-dose 

vitamin-mineral supplementation, corrects the low concentrations of vitamins in blood, 

improves brain function and subsequently lowers institutional violence and antisocial 

behavior by almost half.
4
 

There are, however, challenges to the belief that diet has an effect on behavior and thus 

may explain some criminal behavior.  The National Council Against Health Fraud (NCAHF) 

publishes on its Web site the following conclusion: 

The belief that violence and crime are products of improper diet is being promoted by a 

growing number of individuals.  This belief, rejected as unfounded by the consensus of 

scientifically-trained health professionals, appears to be accepted as "fact" by many 

educators, probation officers, social workers, criminologists, and legislators. However, a 

causal relationship between diet and crime has not been demonstrated. And, diet is not an 

important determinant in the incidence of violent behavior.
5
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Supplement 4.7.   Attention-Deficit Hyperactivity Disorder (ADHD) 

The most commonly diagnosed psychiatric condition among U.S. children and teens today is 

attention-deficit hyperactivity disorder (ADHD).  The disorder has also been referred to as 

minimal brain dysfunction, hyperactivity, hyperkinesis, or simply attention-deficit disorder 

(ADD).  According to the Centers for Disease Control and Prevention (CDC), ADHD is a 

neurobehavioral disorder of childhood, but it may continue into adulthood.  Every three years the 

CDC surveys parents and secures information on the number of children diagnosed with the 

condition as well as the types of treatment, if any, that they have received.  The results of the 

2003 survey revealed that 7.8 percent of U.S. children ages 4-17 had been diagnosed.  That 

figure rose to 9.5 percent in 2007 and 11 percent in 2011.  The latest data (2011-2012 and 

reported in 2013) revealed, in part, the following: 

 “More than 1 in 10 (11 percent) [of] US school-aged children had received an ADHD 

diagnosis by a health care provider . . . including 1 in 5 high school boys and 1 in 11 high 

school girls. . . . 

 The percentage . . . taking medication for ADHD . . . increased by 28 percent between 

2007 and 2011 [with an average increase of approximately 7 percent per year.] . . . 

 The number of US families impacted by ADHD continues to increase. 

 An estimated 2 million more children were reported by their parents to be diagnosed by a 

health care professional with ADHD in 2001, compared to 2003. . . . An estimated 1 

million more children were . . . taking medication for ADHD in 2011, compared to 

2003.”
1
 

 ADHD is manifested by inattentiveness, difficulty stifling inconvenient impulses, and 

daydreaming, as well as by not finishing projects, repeatedly making careless mistakes, 

switching haphazardly from one activity to another, and having problems obeying instructions.  

These and other behaviors inhibit school, work, and social relationships.
2
 

It is difficult to diagnose ADHD because the symptoms are not consistent. There is a lack 

of agreement concerning when to determine that a child's behavior constitutes a psychiatric 

disorder, but scholars have generally described children with ADHD as follows: 

Many of these children are . . . impulsive . . . irritable and impatient, unable to 

tolerate delay or frustration.  They act before thinking and do not wait their turn.  

In conversation they interrupt, talk too much, too loud, and too fast, and blurt out 

whatever comes to mind.  They seem to be constantly pestering parents, teachers, 

and other children.  They cannot keep their hands to themselves, and often appear 

to be reckless, clumsy, and accident-prone.
3
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The association of ADHD with other disorders in children is a cause of concern for those 

studying delinquent and criminal behavior.  Children with ADHD are more likely to suffer from 

"atypical depression, anxiety disorders, impaired speech or hearing, mild retardation, and 

traumatic stress reactions."  One-third to one-half of these children develop major depression or 

anxiety disorders.  Many are "easily angered and provoked to aggression, or seemingly callous, 

manipulative, and egocentric.  They intimidate other children, start fights, and throw tantrums."  

In addition to these types of conduct disorders, many ADHD children suffer from learning 

disabilities.
4
 

 Although there is no agreement on the precise cause of ADHD, "[m]ost experts agree 

that ADHD is a brain disorder with a biological basis.”
5
  According to the CDC, research shows 

that genes play a role in the disease.  The criteria for diagnosis have varied over time, and there 

are many unanswered questions concerning ADHD.  Experts do not agree on the extent to which 

children diagnosed with ADHD should be medicated, if at all, but the preference is to begin 

treatment with behavioral therapy rather than medications.
6
 

Experts also do not agree on the medications to prescribe.  It does appear, however, that 

ADHD children can be diagnosed and treated, although both are expensive.
7
 One thing is agreed 

upon: The cost of diagnosing and treating the disease is high, estimated at $31.6 billion annually, 

including all of the following: 

 “Health care for persons with ADHD specifically related to the diagnosis; 

 Health care for family members of persons with ADHD specifically related to their 

family member’s diagnosis; and 

 Work absences among adults with ADHD and adult family members of persons with 

ADHD.”
8
 

An analysis of the legal and social implications of ADHD, authored by a physician 

writing in a legal/medical journal, noted that between 52 and 72 percent of institutionalized 

juvenile delinquents (compared with approximately 7 to 22 percent of the general population of 

the same ages) exhibit characteristics qualifying them for a diagnosis of one or more psychiatric 

disorders, including ADHD.  ADHD “truly is a distinct brain disorder.  Inattention, lack of 

inhibition, motor disorganization, and working memory deficits are thought to be fundamental to 

the disorder,” which can be described as “the management system of the brain gone awry.”  

Although ADHD may increase the chances of behavior disorder, “studies have shown that it is 

the combination of ADHD and conduct disorder, rather than hyperactivity by itself, that leads to 

antisocial behaviors.”  And although research has not shown a definitive causal relationship 

between ADHD and delinquency or ADHD and substance abuse, the majority of the studies 

conclude that delinquency is associated with both ADHD and substance abuse.  But according to 
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the physician researcher, with effective treatment the impact of ADHD on future juvenile 

delinquent behavior can be significantly reduced.
9
 

 Others claim there is no direct relationship between delinquency and ADHD.
10

 

Researchers have found that children diagnosed with ADHD 

were more than twice as likely as children without ADHD to have another mental 

disorder; . . . 60 percent had another mental disorder . . . and one-fourth had two or more 

mental disorders.
11

 

ADHD is also diagnosed in approximately 4.1 percent of adults.
12
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Supplement 4.8.   The Psychiatric Approach and Human Behavior 

The field of medicine that specializes in the understanding, diagnosis, treatment, and prevention 

of mental illness is psychiatry.  Psychoanalysis is a branch of psychiatry based on the theories of 

Sigmund Freud (1856-1939) and generally involves the treatment method known as the case 

study.  Psychiatry views each individual as a unique personality who can be understood only by a 

thorough case analysis. 

The use of the case study in psychiatry characterized the work of William Healy, who is 

credited with shifting the positivists' emphasis from anatomical characteristics to psychological 

and social elements.  Healy and his colleagues believed that the only way to find the roots or 

causes of delinquent behavior was to delve deeply into the individual's background, especially 

his or her emotional development.  These researchers also measured personality disorders and 

environmental pathologies.  They maintained that delinquency is purposive behavior that results 

when children are frustrated in their attempts to fulfill some of their basic needs.  Healy and his 

associates found that delinquents had a higher frequency of personality defects and disorders 

than did nondelinquents.
1
 

Despite their popularization of the case study method, Healy and his colleagues may be 

criticized for basing their studies on vaguely defined terms, giving little information on how they 

measured the concepts and characteristics, and using samples too small to permit generalization 

to the total population of delinquents. 

 Freud, who is credited with having made the greatest contribution to the development of 

early psychoanalytic theory, did not advance a theory of criminality per se.  Freud’s theories 

attempted to explain all behavior.  His contribution was not so much in terms of new ideas and 

concepts as in a synthesis of existing ideas and concepts.  The organic base of mental illness had 

already been discovered.  But by the turn of the twentieth century, Freud and others began to 

argue that psychological problems could cause mental illness, and a new viewpoint in psychiatry 

developed.  The psychoanalytic theories of Freud and his colleagues introduced the concept of 

the unconscious, along with techniques for probing that element of the personality, and 

emphasized that all human behavior is motivated and purposive. 

According to Freud, humans have mental conflicts because of desires and energies that 

are repressed into the unconscious. These urges, ideas, desires, and instincts are basic, but they 

are repressed because of society's morality.  People frequently try to express these natural drives 

in some ways, often indirect, to avoid the reactions of others.  Dreams are one example of 

indirect expression. 

Freud saw original human nature as assertive and aggressive.  Aggression is not learned 

but is rooted deeply in early childhood experiences.  We all have criminal tendencies, but during 

the socialization process, most of us learn to control those tendencies by developing strong and 

effective inner controls.  The improperly socialized child does not develop an ability to control 

impulses and, instead, either acts them out or projects them inward.  In the latter case, the child 

                                                 
1. See William Healy, The Individual Delinquent (Boston: Little, Brown, 1915); Franz Alexander and 

William Healy, Roots of Crime (New York: Knopf, 1935); and William Healy and Augusta Bronner, New 

Light on Delinquency and Its Treatment (New Haven, CT: Yale University Press, 1931). 
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may become neurotic; in the former case, delinquent.
2
 

 Let us examine this process.  The infant begins to want things and cries until it is 

satisfied or exhausted.  As the child grows older, it begins to realize that not all of its needs and 

desires can be gratified because, among other reasons, they may come into conflict with the 

needs and desires of other people.  The child learns that there are limits to the desires that can be 

fulfilled.  It will develop ambivalence toward its parents; although they are the ones who supply 

the child’s needs for comfort, love, food, and protection, they are also the first socializing agents 

of society with whom the child comes into contact.  They are the first to deny the child’s 

fulfilling of some of its desires. 

Freud stated that the personality consists of three elements.  The id is the reservoir of 

urges, desires, drives, and instincts.  The superego, developed by society’s moral pressures, is the 

conscience of the individual and is constantly trying to suppress the id.  The ego is constantly 

trying to achieve an acceptable balance between the id and the superego.  The id and the 

superego are basically unconscious, while the ego is the conscious part of the personality. 

Freud saw the personality in terms of the conflict between creativity and destruction.  

Creativity is represented by the natural instinctual drives of humans, mainly sexual expression 

and affectional love, and destruction is represented by society’s urge to punish those who do not 

conform.  The healthy personality achieves a balance between the two forms; without that 

balance, personality disorders develop.  A healthy balance is achieved through proper 

socialization in which the child learns to defer some desires in return for other pleasures, such as 

the satisfaction and approval of its parents or other significant persons. 

 The child later learns to defer immediate desires to prepare for a career and a home.  The 

process is fairly easy if the parents and other socializing agents are mature and do not make more 

demands on the child than it can handle at a given time.  But if the parents are too demanding, 

unfair, arbitrary, punitive, or inconsistent, the child becomes confused and traumatized, resulting 

in the development of neurosis or psychosis.  If the child has internalized the social norms, it 

may blame itself for its rebellious and delinquent behavior; if such internalization has not taken 

place, the child may blame others for its problems.  In either case, the child may not understand 

or recognize the causes of the problems.  Psychoanalysis is a technique for probing into the 

unconscious and revealing these causes. 

How did Freud discover the unconscious?  He used hypnosis on some of his patients, 

encouraging them to talk freely.  He discovered that patients would talk rather freely, which was 

a therapeutic release for them (a process Freud called catharsis), and also that they would reveal 

underlying situations that might be seen by the therapist (but not by the patient) as causes of the 

problems.  He later discovered that he could achieve the same results without hypnosis by 

encouraging patients to talk freely, a process he called free association; he called the method 

psychoanalysis.  Under psychoanalysis, the therapist would assist the patient to understand the 

meaning of what had been freely associated. 

Others also contributed to the development of psychoanalysis.  Alfred Adler (1870-1937) 

developed the concept of the inferiority complex.  This might be an explanation of crime because 

the commission of a criminal act is one of the best ways to get attention, and the attention may 

                                                 
2. See Sigmund Freud, New Introductory Lectures on Psychoanalysis, ed. and trans. James Strachey (New 

York: Norton, 1933).   
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help compensate for a person’s sense of inferiority.  Adler also mentioned the lack of 

cooperation in the criminal, which he traced to early childhood experiences; for example, the 

resentment the firstborn has about the birth of a subsequent sibling because of the time devoted 

to the new infant by the parents.  But Adler placed too much emphasis on the rational side of 

behavior, and his work was characterized by excessive oversimplification and generalization.
3
 

Carl Gustav Jung (1875-1961) developed and popularized (although he did not invent) 

the concepts of extrovert (outgoing) and introvert (shy). These concepts have been utilized in the 

modern research of psychoanalysis, especially with reference to recidivism and psychopathy.
4
 

 Before we leave the discussion of psychiatry, it is important to note an important and 

growing field of interest, even at the undergraduate level: forensic psychiatry.  This branch of 

psychiatry deals with disorders of the mind as they relate to legal issues.  It is not limited to a 

study of the criminal mind but includes issues in civil as well as criminal law.  Forensic 

psychiatry is crucial to criminal law and criminology because criminal justice systems face the 

issues of whether mentally disordered persons should be held legally responsible for their 

criminal acts.   

The psychiatric approach may be criticized for several reasons.  The terms are vague, no 

operational definitions for most concepts are given, and most of the data are open to the analyst's 

subjective interpretation.  Moreover, the research has been based on small samples that are 

selected primarily from psychiatric patients, many of whom are institutionalized.  The use of 

control groups has not been adequate. The individual is the focus of the psychiatric approach, 

and this focus does not permit generalizations of behavior patterns. The emphasis on early 

childhood experiences has been questioned by social scientists, who deemphasize the 

deterministic nature of these experiences, arguing that their impact can be decreased or even 

eliminated through proper training.
5
  

 

                                                 
3. Hermann Mannheim, Comparative Criminology (Boston: Houghton Mifflin, 1965), p. 331.  

4. Ibid., p. 332. 

5. Herbert C. Quay, "Crime Causation: Psychological Theories," in Encyclopedia of Crime and Justice, Vol. 

1, ed. Sanford H. Kadish (New York: Macmillan, 1983), p. 332. 
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Supplement 4.9.  Is There a Criminal Personality? 

The works of Stanton E. Samenow and Samuel Yochelson are often cited in support of the 

proposition that we can identify a criminal personality.  In a brief essay published in 2006, 

Samenow reviewed their work.  Yochelson, a psychiatrist and psychologist, established the 

Program for the Investigation of Criminal Behavior at St. Elizabeths Hospital in Washington, 

D.C.  Yochelson began his program with the intent of understanding the criminal mind and 

developing techniques and programs for assisting criminals to become law-abiding persons.  

Samenow collaborated with Yochelson for 17 years and continued the work after Yochelson 

died. After the work of these two researchers and practitioners was reported on CBS News’s 60 

Minutes, according to Samenow, their approach was widely disseminated and bitterly criticized.
1
 

 According to Samenow, the Yochelson/Samenow approach was resisted because it 

challenged the traditional deterministic view that criminal behavior is influenced by such factors 

as poverty, peer pressure, abusive parents, divorce, and so on.  But Yochelson and Samenow 

were advancing the position that “criminals, not the environment, cause crime, that there are 

patterns of thinking common to all hardcore criminals regardless of their backgrounds.” Further, 

they stated that their programs were successful, and in some cases, criminals gave up their 

deviant actions and became responsible people. The approach was criticized as based on 

conjecture rather than science. The authors were merely stating their own opinions, and they had 

no control groups.
2
 The family seems to have no effect on many criminals, who begin at early 

ages making decisions to engage in self-destructive patterns of antisocial behavior.  These 

persons engage in thinking errors, which are thoughts people exhibit when they engage in 

irresponsible behavior.  Examples are anger, lying, power playing, redefining a situation, and so 

on.  Thinking errors are characteristic of all people at times, but for the criminal, one or more of 

these errors is taken to the extreme.  In the words of Samenow, criminals “pursue excitement by 

doing the forbidden” and build themselves up “at the expense of others.” 

Human relationships are seen by these people as avenues for conquest and triumph.  Any 

means to self-serving ends, including deception, intimidation, and brute force, are 

employed without considering the impact on others.
3
 

The thinking errors approach has been adapted and used in therapeutic work with juvenile and 

adult criminals. 

In his more recent work, Samenow maintained that we already know enough to treat 

youngsters before they become involved in delinquent and criminal behavior and that we should 

intervene rather than merely label youths and take them out of society.
4
  

                                                 
1. Stanton E. Samenow, “Forty Years of the Yochelson/Samenow Work,” in The Essential Criminology 

Reader, ed. Stuart Henry and Mark M. Lanier (Boulder, CO: Westview Press, 2006), pp. 71-77.  See also 

Samuel Yochelson and Stanton Samenow, The Criminal Personality, Vol. 1, A Profile for Change (New 

York: Aronson, 1976); Vol. 2, The Change Process (1977), Vol. 3, The Drug User (1987). 

2. Samenow, “Forty Years,” pp. 71, 72. 

3. Ibid., p. 75.  

4. Ibid., p. 76.  For elaboration, see Stanton E. Samenow, Before It’s Too Late: Why Some Children Get into 

Trouble and What Parents Can Do About It (New York: Three Rivers Press, 2001).  See also Samenow, 

Inside the Criminal Mind, revised and updated (New York: Random House, 2012); and The Myth of the 

“Out of Character Crime” (Westport, CT: Greenwood Publications, 2007, 2010 paperback). 
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Not everyone agrees, however, and the debate continues, especially among 

criminologists, many of whom remain wedded to the belief that personality factors are not 

sufficient explanations for criminal behavior.
5

                                                 
5. Ronald L. Akers et al., Criminological Theories: Introduction, Evaluation, and Application, 7th 

ed. (New York: Oxford University Press, 2017), p. 72. 
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Chapter 5.    Sociological Theories of Criminal Behavior I: The Social-

 Structural Approach 
 

Supplement 5.1.  Early Statistical Contributions to the Study of Criminology 

Geographic phenomena—including climate (temperature, humidity, and barometric pressure), 

topography, natural resources, and location—are thought to influence criminal behavior.  

Analyses of such relationships were made possible only when data on population distribution, 

births, and deaths became available.  The systematic collection of these data did not begin until 

the nineteenth century in France, with the work of André Michel Guerry (1802-1866), a lawyer 

and statistician, and in Belgium, with the work of Adolphe Quételet (1796-1874), a Belgian 

astronomer, mathematician, and sociologist.  

Guerry analyzed crime data by districts within France.  He made charts, tables, and maps 

and looked at the variables of age, gender, and education.  He classified crimes as those against 

property and those against persons.  He attempted to identify the factors that predispose an 

individual to criminal behavior rather than those that cause the behavior.  He rejected the 

simplistic explanations that poverty or increases in population density cause an increase in crime 

and that education prevents criminal behavior.  He questioned the belief that crime is the result 

of the moral turpitude of the offender.  Guerry’s work appears to have been the first to use crime 

data to test assumptions about the relationship of certain variables to criminal behavior.   

Like Guerry, Quételet was concerned with patterns and regularity found in the analysis of 

social data.  Some call him a statistician, “the father of modern statistics.”  He attempted to 

measure social phenomena with statistics and published detailed analyses of crime and moral 

social conditions in Holland, Belgium, and France.
1
  

Both Guerry and Quételet were important in influencing other European researchers.  

Some related crime to factors such as population density and poverty.  They saw the densely 

populated areas as collecting rather than breeding crime.  Others looked at the relationships 

between crime and broken homes, poverty, and lack of education.
2
 

 

                                                 
1. Terence Morris, “Some Ecological Studies of the 19th Century,” reprinted as Chapter 2 in Ecology, Crime 

and Delinquency, eds. Harwin L. Voss and David M. Petersen (New York: Appleton-Century-Crofts, 
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Supplement 5.2.  Immigration and Crime: What Is the Relationship, If Any? 

As the text notes, members of the Chicago School viewed social disorganization as related to 

crime and postulated that social ties within a community are important to crime prevention.  

Neighborhood social ties are affected by population changes, which, in the zone of transition, are 

often associated with immigration as arriving immigrants have fewer choices on where to live, and 

local residents move out.  Concern with the impact of immigration led to various public policies 

and programs over the years. Some of those programs focused on deportation efforts.  We look at 

one example. 

In 2008, the federal government began a program called Secure Communities.  Immigration 

enforcement had been primarily a federal responsibility, with voluntary help from local law 

enforcement.  This new program required local law enforcement departments to share arrest data 

with the federal government, presumably to permit the latter to identify immigrants with criminal 

convictions, who are known as criminal aliens, who might be deportable. The number of deported 

persons rose significantly, which, it is argued, increased security.  Critics argue that the program 

enables, perhaps encourages, local police to arrest individuals for the sole purpose of fingerprinting 

them and thus finding out whether they are illegal immigrants who are eligible for deportation.   

Researchers report that the program has not produced significant results,
1
 and critics have 

called for its abolition, pointing out that the program rests on the flawed premise that immigrants 

are actively involved in crimes, that the program does not target the right offenders, the program is 

not widely supported by law enforcement officials, and that it is unnecessary.  Furthermore, the 

program leads to racial profiling and insecurity among targeted persons.
2
  

 The relationship between immigration and crime gained significant national attention in 

the 2016 presidential election, with Republican Donald Trump’s comments that Mexico was 

sending the USA its “rapists and drug dealers” and that as president, he would build a large wall at 

the border and Mexico would pay for it. His ideas were rejected by many, but immigration 

remained a serious political issue, and Trump won the election.  On January 27, 2017, the new 

president signed Executive Order No. 13769, Protecting the Nation from Foreign Terrorist Entry 

into the United States.  That order was quickly challenged in courts.  The government responded 

with a second order on March 6, 2017, and that order was also challenged successfully in lower 

federal courts. The government appealed on several issues.  In June 2017, during the last week of 

its 2016-2017 term, the U.S. Supreme Court responded to the president’s revised immigration plan 

(which, for example, bans new visas for 90 days for travelers to the United States from Iran, Libya, 

Somalia, Sudan, Syria, and Yemen).  The Court agreed to hear the government’s petitions and 

consolidate the cases for argument in the first session of the next Court term. The Court lifted 

injunctions imposed by the Fourth Circuit Court of Appeals and the Ninth Circuit Court of Appeals 

                                                 
1. See, for example, the work of Elina Treyger et al., “Immigration Enforcement, Policing, and Crime: Evidence 

from the Secure Communities Program,” Criminology & Public Policy 13(2) (May 2014): 285-322. 

2. See Charis E. Kubrin, “Secure or Insecure Communities? Seven Reasons to Abandon the Secure 

Communities Program,” Criminology & Public Policy 13(2) (May 2014): 323-338; and Ramiro Martinez Jr. 

and Janice Iwama, “The Reality of the Secure Communities Program: Are Our Communities Really 

Becoming Safer?,” Criminology & Public Policy 13(2) (May 2014): 339-344.  For an overview of 

immigration and research in criminology, see Richard Rosenfeld, “The Strange Career of Immigration in 

American Criminological Research,” Criminology & Public Policy 13(2) (May 2014): 281-284. 
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to the extent the injunctions prevent enforcement of [the ban] with respect to foreign nationals who 

lack any bona fide relationship with a person or entity in the United States.
3
 

On October 10, 2017, the U.S. Supreme Court vacated its decision to hear the case because 

no case or controversy existed.  The Executive Order concerning “the temporary suspension of 

entry of aliens abroad” expired on September 24, 2017.  The case was remanded to the Fourth 

Circuit “with instructions to dismiss as moot the challenge to Executive Order No. 13,780.”  The 

Court stated that it did not express any view on the merits of the order.4  President Trump issued 

another order, and the legality of that order was yet to be determined. 

It is argued that closing our doors to immigrants and attempting to deport those who are 

already in the country illegally (even if they have not been convicted of a crime) is not the best 

approach.  President Barack Obama devised an immigration plan that was challenged by many 

states, including Texas, which argued that the president exceeded the scope of his powers. Under 

the Obama plan, as many as 5 million illegal immigrants would have been able to remain in the 

country to work and to advance toward citizenship without the risk of deportation.  The Fifth 

Circuit Court of Appeals agreed with the Texas challenge, and the U.S. Supreme Court affirmed 

that decision by a tie vote.
5
  

Thousands of immigrants, many of them illegal, come through U.S. borders yearly; they 

may be detained, some in solitary confinement. Some of these detainees are children, mentally 

challenged adults, and victims of illegal sex trafficking, and they may be held without legal 

counsel provided by the government.   

 The U.S. Bureau of Immigration and Customs Enforcement (BICE) is charged with 

enforcing U.S. immigration and customs laws within the country; the protection of U.S. borders is 

under the administration of the U.S. Customs and Border Protection (CPB).  The large number of 

illegal immigrants in its state and, possibly the fear that immigrants, especially illegal ones, 

contributed disproportionately to crime, led to the passage of S.B. 1070 in Arizona in 2010.  The 

statute, referred to as the Support Our Law Enforcement and Safe Neighborhoods Act, was 

designed to “discourage and deter the unlawful entry and presence of aliens and economic activity 

by persons unlawfully present in the United States.”
6 

The Arizona statute gave law enforcement officers the power to stop and question anyone 

they suspect is an illegal immigrant and provides that it is a misdemeanor for those persons to fail 

to carry immigration papers.  The statute was challenged, and the U.S. Supreme Court heard and 

decided the case in June 2012.  The Court upheld the so-called show me your papers provision, 

recognizing the right of police to determine whether persons they stop and suspect of being illegal 

immigrants are in the country legally or illegally.  The Court did not uphold the provision that 

police may arrest without a warrant any persons whom they suspect are not in the country legally.  

The Court also struck down a provision that permitted bringing state crime charges against 

immigrants who failed to register with the federal government as well as those who sought to hold 

                                                 
3. Trump, et al. v. International Refugee Assistance Project, et al., 137 S. Ct. 2080 (2017), vacated and 

remanded, 583 U.S.___(October 2017). 

4. Order List, United States Supreme Court (October 10, 2017), https://www.supremecourt.gov, accessed 

October 14, 2017, regarding 16-1436, Trump, President of U.S. et al. v. Int’L Refugee Assistance, et. al. 
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jobs but did not have proper documents.  The Court emphasized that it is the federal government, 

not the states, that may set immigration policy.
7
 

                                                 
7. Arizona v. United States, 567 U.S. 387 (2012), on remand, remanded, United States v. State, 689 F. 3d 1132 

(9th Cir. 2012). 
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Supplement 5.3.  Cultural Transmission Theories: The Earlier Contributions 

The Lower-Class Boy and Middle-Class Measuring Rod 

As the text notes, Albert K. Cohen
1
 argued that the lower-class boy is measured by middle-class 

standards.  He is required to function within institutions that are run by middle-class people who 

judge him according to their standards and who expect everyone to strive for accomplishments and 

to succeed.  But, said Cohen, the lower-class boy does not have the prior socialization that the 

middle-class boy has, and thus he is unprepared for aspiring to and achieving middle-class goals.  

He has been socialized to live for the present and to place more value on physical aggression than 

does a middle-class boy.  He is less likely to have played with educational toys as a child, and he 

has lower aspirations. He finds himself deprived of status compared with middle-class norms, and 

his life is further complicated because he accepts middle-class standards. He learned this 

acceptance from his parents (who wanted him to achieve at a higher level than they had), from the 

mass media, from the realization that some people did move up in the social hierarchy, and from 

the cultural emphasis on competition.  The lower-class boy learns that the way to status and 

success is to adopt middle-class values, but he is not able to do so.  The results are low self-esteem 

and major adjustment problems.  To answer these problems, lower-class boys develop a subculture 

that inverts middle-class values.  

Most of the reviews of Cohen's book have been positive, and his theory has been given 

considerable recognition in sociological literature.  Nevertheless, some criticisms have been raised.  

Cohen's statement that the lower-class boy measures himself by middle-class norms has been 

questioned.  Cohen himself noted that some lower-class boys might not be concerned about 

middle-class values.  But he argued that most children sought the approval of adults with whom 

they had significant contacts.  Critics responded that Cohen was not convincing, and if there are 

class differences in socialization, it is reasonable to expect that they will affect the lower-class 

boy's perspective of how he is perceived by middle-class people.  In addition, Cohen's description 

of the delinquent subculture as nonutilitarian, malicious, and negativistic has been criticized.  

Some of the activities Cohen described are not characteristic of lower-class gangs today but are 

characteristic of some middle-class delinquent groups, which were excluded from Cohen's 

theories.  In contrast, many of today's lower-class gang activities are much more serious than those 

Cohen identified.
2
 

 Cohen’s theory followed that of Merton’s in that it looked at the social structure as 

producing the strain that leads youths to delinquent behavior.  Cohen’s position differed from that 

of Merton in that he did not place the emphasis on efforts to gain material or economic goals but, 

rather, on status and acceptance among one’s peers. 
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Supplement 5.4.  Neutralization and Drift and Delinquency and Drift 

In one sense, the techniques of neutralization approach developed by Gresham Sykes and David 

Matza and Matza's theory of delinquency and drift are social-process theories. They are considered 

here (rather than in Chapter 6) because of their relationship to the subculture theories, which 

involve an analysis of the social structure. 

In stating their theory of neutralization and drift, Sykes and Matza attacked Cohen's 

assertion that delinquents develop values that differ from those of middle-class adult society as a 

reaction to their initial failure to accept those values and meet middle-class goals.  First, Sykes and 

Matza argued that, if delinquents had established a subculture with norms that differed from those 

of the larger society, they would not have exhibited shame or guilt when violating the social order.  

Second, many juvenile delinquents admire law-abiding citizens.  They resent the attribution of 

criminal or immoral behavior to those who are important to them, for example, their mothers.  

They appear to recognize the "moral validity of the dominant normative system in many 

instances."  Third, juvenile delinquents distinguish between appropriate victims and persons or 

groups considered inappropriate targets for their activities.  Finally, delinquents do internalize and 

accept some of society's norms.  

 A researcher who analyzed the self-report responses of almost 10,000 persons in the 

workplace found support for neutralization theory and concluded that those who dismissed the 

theory were premature in their judgment.
1
  

 One research article reported on efforts to expand neutralization theory beyond its focus on 

conventional value systems to encompass a larger group of offenders, maintaining that the theory 

“can be applied to all types of offenders regardless of the degree to which conventional or 

unconventional values are important to them.”  This conclusion was based on interviews with a 

sample of African American offenders described as “hardcore, active, noninstitutionalized 

(uncaught) drug dealers, street robbers and carjackers.”  These self-admitted offenders made an 

effort to maintain their self-images in terms of the code of the street rather than conventional 

norms.
2
 

Similar to neutralization theory is David Matza's theory of delinquency and drift.  Matza's 

studies of delinquency adopted an approach that he called soft determinism.  It is a 

middle-of-the-road position between the extremes of the classicists, who believed that crime was 

the product of free will, and the positivists, who argued that crime was the result of forces beyond 

the criminal's control.  Matza’s position was that although modern-day criminologists' theories 

incorporate different elements of determinism compared with those of the positivists of Cesare 

Lombroso's day, they have gone to an extreme.  Although Matza did not adopt the doctrine of free 

will, he did argue that some movement should be made back in that direction, hence his soft 

determinism.  He suggested that the delinquent drifts between conventional and criminal behavior, 

                                                 
1. Richard C. Hollinger, "Neutralizing in the Workplace: An Empirical Analysis of Property Theft and 

Production Deviance," Deviant Behavior 12(2) (1991): 169-202.  
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"responding in turn to the demands of each, flirting now with one, now with the other, but 

postponing commitment, evading decision."
3
 

 

                                                 
3. David Matza, Delinquency and Drift (New York: Wiley, 1964), p. 28. See also Matza, Becoming Deviant 

(Englewood Cliffs, NJ: Prentice Hall, 1969), p. 31. 
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Supplement 5.5.  Differential Opportunity Theory 

The differential opportunity theory of Richard Cloward and Lloyd Ohlin fostered extensive 

research and provided the basis for numerous programs aimed at crime prevention.
1
  Criminologist 

Francis T. Cullen argued that the theory is more than a variation of Merton's strain theory.  

Differential opportunity theory is rooted in the Chicago school of ecology, and because of that, 

some have relegated it to historical status only.  Cullen suggested that the theory be reexamined for 

its potential contributions to an analysis of crime causation.
2
  

 One of the problems with differential opportunity theory is the lack of precise, measurable 

definitions of the relevant concepts.  In addition, Cloward and Ohlin did not specify the degree of 

organization that is required for a gang to fall within their theoretical framework.  The empirical 

validity of the theory needs further analysis and testing.
3
 

Despite these criticisms, differential opportunity theory identified an important element in 

the development of deviant behavior: the differences in the deviant's perceptions of the availability 

of illegitimate compared with legitimate opportunities and the belief in a greater chance of success 

through illegitimate sources. 
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Supplement 5.6.  Education and Delinquency 

The text notes the potential relationship between school dropouts and delinquency.  Another 

educational variable associated with delinquency is school truancy.  After reviewing the research, 

one scholar concluded as follows: “A variety of school-related variables have been consistently 

linked to delinquent behavior, including commitment to school, involvement in school, attendance 

at school, school social bonds, and school climate.”
1
 This probably explains why Texas included 

truancy from school within its criminal codes.  In 2001, Texas law moved student truancy cases to 

adult criminal courts, requiring school systems to report students who have ten or more unexcused 

absences within six months.  Truancy was classified as a misdemeanor.  Students could retain 

attorneys but were not entitled to state-appointed counsel.  Students could receive fines as well as 

community service and other punishments.
2
  

 The statute was challenged, and in March 2015, the U.S. DOJ announced its plans to 

investigate the Truancy Court and Juvenile District Courts in Dallas County, Texas.  The 

investigation addressed the legal issue of whether juveniles charged with truancy but denied 

counsel if they could not afford retained counsel, were thus denied their right to due process of 

law.  The investigation also included inquiries into whether children with disabilities were being 

denied their constitutional rights.  According to the DOJ: 

The Constitution’s guarantee of due process applies to every individual, regardless of age 

or disability. . . . This investigation continues the Justice Department’s focus on identifying 

and eliminating entryways to the school-to-prison pipeline, and illustrates the potential of 

federal civil rights law to protect the rights of vulnerable children facing life-altering 

circumstances.
3
  

The Texas statute was changed in 2015 to reclassify truancy as a civil rather than criminal 

offense, but in the 2012 and 2013 academic years, the state prosecuted almost 115,000 students for 

truancy violations, and that figure was more than twice the number of all other states combined.
4
  

 

                                                 
1. Eric A. Stewart, “School Social Bonds, School Climate, and School Misbehavior: A Multilevel Analysis,” 

Justice Quarterly 20(3) (September 2003): 575-604; quotation is on p. 575. 

2. “Truancy Courts Earn Foes in Dropout Fight,” Dallas Morning News (June 17, 2013), p. 1.  

3. “Department of Justice Announces Investigation of the Dallas County Truancy Court and Juvenile District 

Courts,” U.S. Department of Justice Press Release (March 31, 2015), https://www.justice.gov, accessed July 

2, 2016. 

4. Andy Jones, “Texas Truancy Policies Under Fire,” Rooted in Rights (June 11, 2015), 

http://www.rootedinrights.org, accessed July 2, 2016.  The Texas truancy provisions may be found in Chapter 

25 of the Texas Educational Code.  
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Supplement 5.7.  An Evaluation of Cultural Transmission Theories 

Cultural transmission theorists seek to explain the high rates of delinquency in the lower class and 

its subculture.  These researchers deserve a significant place in criminology, but their social class 

emphasis has limitations.  They are criticized for placing too much emphasis on poverty and class 

delinquency, especially gangs.  Nevertheless, critics of the emphasis have a point, as noted in the 

research of James F. Short and F. Ivan Nye, who reminded us years ago that most people commit 

acts for which they could be adjudicated delinquent or criminal (although the extent and severity of 

the delinquent and criminal activity vary) and that social class is not significantly related to 

criminal behavior among the general population.
1
 

John Hagan’s research found that class was an important variable in explaining delinquent 

and criminal behavior but that the middle or upper class might be as significant as the lower class.  

Hagan concluded that access to power might be as important as lack of access to power.
2
  In short, 

multiple factors might be involved in the analysis of social class and crime or delinquency and the 

results may differ according to whether one uses official data or self-report studies as measures of 

crime and delinquency.
3
 

 Another issue involved in cultural transmission theories is how social class is measured.  

The usual measure is income (or in the case of juveniles, parental income).  Francis T. Cullen and 

his collaborators, who reviewed the literature on delinquency and class, reported that the results 

varied according to how delinquency was measured.  Furthermore, in their study of adolescents in 

a small midwestern town, these investigators "did not find class differences in reported 

delinquency" on either of two scales used for the research, but they did find that "having money 

enhances rather than diminishes delinquency."  Delinquency may be a pleasurable pursuit, not a 

desperate move to acquire status.  The more money adolescents have, the more likely they are to 

engage in status offenses, alcohol and other drug violations, and property crimes, although the 

amount of money to which they have access does not seem to affect their involvement in violent 

crimes.
4
 

One final type of subculture approach is the position that crime and delinquency can be 

explained by a subculture of violence, popularized by the works of Marvin E. Wolfgang and 

Franco Ferracuti, who combined numerous process and structural theories to explain their position 

that members of this subculture learn to accept violence, as illustrated by their studies of homicides 

                                                 
1. See, for example, James F. Short Jr., "Differential Association and Delinquency," Social Problems 4 (January 

1957): 233-239; F. Ivan Nye, Family Relationships and Delinquent Behavior (New York: Wiley, 1958). See 

also the earlier works of James S. Wallerstein and C. J. Wyle, “Our Law Abiding Lawbreakers,” Probation 

25 (April 1947): 107-112; Austin Porterfield, “Delinquency and Its Outcome in Courts and College,” 

American Journal of Sociology 49 (November 1943): 199-208.   

2. For a discussion of class and power as they relate to delinquency, see John Hagan et al., "The Class 

Structure of Gender and Delinquency: Toward a Power-Control Theory of Common Delinquent 

Behavior," American Journal of Sociology 90 (1985): 1151-1178. 

3. See John Hagan, "The Poverty of a Classless Criminology—The American Society of Criminology 

1991 Presidential Address," Criminology 30(1) (February 1992): 1-19. 

4. Francis T. Cullen et al., "Having Money and Delinquent Involvement: The Neglect of Power in Delinquency 

Theory," Criminal Justice and Behavior 12 (June 1985): 171-192. See also David Brownfield, "Social Class 

and Violent Behavior," Criminology 24(3) (August 1986): 435. 
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in Philadelphia.
5
  This approach, which has also been used to explain the higher rates of violence 

in some regions, such as the South, has been questioned as a viable explanation only of violence.  

There is some evidence that the subculture of violence is predictive of nonviolent as well as violent 

crimes.  Recent research shows “an adherence to the subculture of violence consistently predicts 

higher levels of offending generally but that it does not predict the tendency to favor violent crime 

over nonviolent crime.”
6
 

 

                                                 
5. Marvin E. Wolfgang and Franco Ferracuti, The Subculture of Violence (Beverly Hills, CA: Sage, 1982).  

6. Jean Marie McGloin et al., “Predicting the Violent Offender: The Discriminant Validity of the Subculture of 

Violence,” Criminology 49(3) (August 2011): 767-794; quotation is on p. 784, emphasis in the original.  See 

also the earlier works of Richard B. Felson et al., “The Subculture of Violence and Delinquency: Individual 

vs. School Context Effects,” Social Forces 73 (1994): 155-173; and the following two works of Howard S. 

Erlanger: “The Empirical Status of the Subculture of Violence Thesis,” Social Problems 22 (1974): 280-291; 

and “Is There a ‘Subculture of Violence’ in the South?,” Journal of Criminal Law and Criminology 66 

(1976): 483-490. 
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Supplement 5.8.  Power-Control Theory: A More Detailed Look 

In their development of power-control theory, John Hagan and his associates theorize that the 

power relationships of husbands and wives, which relate to how they socialize their children, are 

determined by the wife's outside employment as well as by that of the husband.  In families 

characterized as patriarchal (meaning that the husband/father assumes the traditional breadwinner 

role and the wife/mother the traditional domestic role), fathers have more power and resources at 

work and at home, while mothers have less power, less ownership, and fewer resources at work 

and at home.  Women are expected to keep greater control over their daughters, socializing them in 

traditional female gender roles.  Daughters will have less freedom to take risks and engage in 

nontraditional gender behavior.  When daughters are groomed for domestic life, their delinquency 

is not likely.  The patriarchal family structure has been the dominant family type in contemporary 

Western industrial societies.   

The opposite of the patriarchal family structure is that of the matriarchal family structure, 

in which the woman has the dominant work job and more power and resources at work and at 

home.  In more balanced, or egalitarian family structures, husbands and wives have jobs with 

similar power and authority, which is reflected in more equal authority and power within the 

family.  In the egalitarian family, daughters "gain a kind of freedom that is reflected in a reduced 

control by fathers and mothers and an increased openness to risk taking that, among adolescents, 

includes some common forms of delinquent behavior."
1
 

Power-control theory states that as families become more balanced, there are changes in the 

ways parents socialize their children, and it might be expected that females would be more likely 

to take risks and become involved in traditionally male-oriented activities, including delinquency.   

 Although Hagan began his power-control theory development in an attempt to explain why 

males are generally more involved than females in delinquent behavior, in a later study he and his 

colleagues extended the theory to include the variable of how parental influence and support for 

dominant attitudes affect male as well as female delinquency.  They found that differences in 

family structure, especially within patriarchal families, result in variations in the way families 

interact.  This is particularly true with regard to the interaction between mothers and their sons.  

Hagan and others found support for their belief that in less patriarchal families, “the most 

pronounced effects of changes in family life may be in altering the control of sons by mothers.”  

Specifically, mothers may reduce the impact of traditional patriarchal roles of power, “thereby 

discouraging a preference [among their sons] for risks and delinquency.”
2
  

Some researchers have questioned the validity of the approaches of Hagan and others.  One 

critic, quoting from Hagan, suggested that Hagan’s approach "deals not so much with a testable 

theory of crime as it does with the means by which 'meaningful questions about crime and 

delinquency can be asked, and begin to be answered.'"
3
 

                                                 
1. John Hagan et al., "Class in the Household: A Power-Control Theory of Gender and Delinquency," 

American Journal of Sociology 92 (January 1987): 788-816; quotation is on p. 813. 

2. Bill McCarthy et al., “In the Company of Women: Structure and Agency in a Revised Power-Control Theory 

of Gender and Delinquency,” Criminology 37(4) (November 1999): 761-814; quotations are on p. 784. 

3. Kyle L. Snow, "Contemporary Theories of Crime: Control and Socialization," Review Essay, 

Criminal Justice and Behavior 18 (December 1991): 493, quoting John Hagan, Structural 

Criminology (New Brunswick: Rutgers University Press, 1989), p. 14. 
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Another challenger to power-control theory suggested that the assumption that the type of 

household or family structure influences gender perceptions of risks and of being caught is not 

complete.  The power-control position that females, compared with males, perceive a greater risk 

in being caught and punished if they engage in delinquent or criminal behavior and that the 

perception is greater for females reared in patriarchal family structures is supported but limited.  It 

fails to account for the influence of informal social controls on females—specifically, the fear of 

shame or embarrassment, which may be as important or even more important influences.
4
 

There is also evidence that, although power-control variables explained gender differences 

among adolescents in the use of alcohol and tobacco, they did not explain victimization or support 

the position that mothers have more influence than fathers in controlling their children.  There are 

indications, however, that mothers are more influential in controlling daughters, and fathers have 

more control over their sons.
5
 

 In later works, Hagan and his collaborators, based on research in Toronto and in Berlin, 

acknowledged the increasing number of families with balanced power structures and noted that 

mothers who are empowered occupationally are more likely to encourage their daughters along the 

newer occupational paths now open to women.  Furthermore, they exercise more control over their 

sons than over their daughters.  Women who are not occupationally empowered continue to 

exercise more control over than daughters than over their sons.
6
 

Despite the various attempts to test Hagan’s theory of power control, it is difficult to draw 

conclusions regarding the theory’s ability to explain crime because the studies do not involve a 

consistent definition of the variable of power.  

 

                                                 
4. Brenda Sims Blackwell, “Perceived Sanction Threats, Gender, and Crime: A Test and Elaboration of Power-

Control Theory,” Criminology 38(2) (May 2000): 439-488, with specific reference to p. 477. 

5. Brenda Sims Blackwell et al., “A Power-Control Theory of Vulnerability to Crime and Adolescent Role Exits 

Revisited,” Canadian Review of Sociology and Anthropology 39 (2002): 199-218. 

6. See John Hagan et al., “Gender Differences in Capitalization Processes and the Delinquency of Siblings in 

Toronto and Berlin,” British Journal of Criminology 44 (2004): 659-676. 
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Supplement 5.9.  Testing Routine Activity Theory 

Researchers have found the routine activity approach useful in explaining urban homicides,
1
 the 

relevance of places (such as taverns and barrooms) in explaining crime rates,
2
 youth victimization,

3
 

the victimization of single-parent families,
4
 the differences between violence among men and 

women,
5
 and the subculture of violence.

6
  The routine activity approach has been linked with 

property crimes in general
7
 and consumer fraud in particular,

8
 along with street robberies.

9
  It has 

been the foundation of an analysis of reactions to natural disasters, such as Florida’s Hurricane 

Andrew.
10

 

 The routine activity approach has been extended to feminist studies (discussed in the text).  

It has been applied to an analysis of sexual assaults of females by male college and university 

students,
11

 resulting in such findings as that men who drink heavily are more likely to be abusers 

and women who drink heavily, especially with their abusive dates, are more likely to be 

victimized, or, in the words of routine activity, to become “suitable targets.”  These results 

concerning alcohol use do not apply strongly to drug use.  However, there is evidence that male 

college and university students who were encouraged or supported by their peers to engage in 

sexually abusive behavior were more likely to do so than those who did not receive such 

encouragement or support.  The most significant finding was that undergraduate men “who drank 

                                                 
1. Steven F. Messner and Kenneth Tardiff, "The Social Ecology of Urban Homicide: An Application of the 

'Routine Activities' Approach," Criminology 23(2) (May 1985): 241-267.  

2. Dennis W. Roncek and Pamela A. Maier, "Bars, Blocks and Crimes Revisited: Linking the Theory 

of Routine Activities to the Empiricism of 'Hot Spots,'" Criminology 29(4) (November 1991): 725-

753. 

3. James Lasley, "Drinking Routines, Lifestyles, and Predatory Victimizations: A Causal Analysis," 

Justice Quarterly 6 (December 1989): 529-542. 

4. Michael Maxfield, "Household Composition, Routine Activities, and Victimization: A Comparative 

Analysis," Journal of Quantitative Criminology (1987): 301-320. 

5. See Robert M. O'Brien, "Exploring the Intersexual Nature of Violent Crimes," Criminology 26 (February 

1988): 151-170. 

6. See Leslie W. Kennedy and Stephen W. Baron, "Routine Activities and a Subculture of Violence: A 

Study of Violence on the Street," Journal of Research in Crime and Delinquency 30 (February 

1993): 88-111. 

7. See James L. Massey et al., "Property Crime and the Routine Activities of Individuals," Journal of Research 

in Crime and Delinquency 26 (November 1989): 378-400; Elizabeth Ehrhardt Mustaine and Richard 

Tewksbury, "Predicting Risks of Larceny Theft Victimization: A Routine Activity Analysis Using Refined 

Lifestyle Measures," Criminology 36(4) (November 1998): 829-857. 

8. Kristy Holtfreter et al., “Low Self-Control, Routine Activities, and Fraud Victimization,” Criminology 46(1) 

(February 2008): 189-220. 

9. William R. Smith et al., “Furthering the Integration of Routine Activity and Social Disorganization Theories: 

Small Units of Analysis and the Study of Street Robbery as a Diffusion Process,” Criminology 38(2) (May 

2000): 489-524. 

10. Paul F. Cromwell et al., "Routine Activities and Social Control in the Aftermath of a Natural Catastrophe," 

European Journal on Criminal Policy and Research 3 (1995): 56-69. 

11. Martin D. Schwartz and Walter S. DeKeseredy, Sexual Assault on the College Campus: The Role of Male 

Peer Support (Thousand Oaks, CA: Sage, 1997).  
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two or more times a week and who had friends who gave them peer support for both emotional and 

physical partner abuse were more than nine times as likely to report committing sexual abuse as 

men reporting none of these three characteristics.”  The authors concluded that teaching college 

and university women self-defense tactics and conducting rape awareness campaigns are not 

sufficient.  “The male peer support network that legitimizes rape must be attacked and dismantled 

before women will be truly safer on campus.”
12

  

The routine activity approach has been developed as a general theory of deviance regarding 

adolescent offenders, finding, not surprisingly, that deviance is higher when the youth are involved 

with their peers in unstructured activities without the presence of authority figures.
13

  

The routine activity approach has also been used to study victimization and criminal 

activity in other countries, finding some support in urban China with regard to property offenses 

but noting that some flexibility is needed to adapt the approach to the distinct sociocultural features 

of the Chinese social structure.
14

   

In recent years, the routine activity approach has been utilized in an explanation of crimes 

on the Internet, such as targeting potential victims on which to commit fraud, resulting in evidence 

that the more time individuals spend on the Internet, especially in shopping, the more likely they 

are to believe they are fraud targets.
15

 Scholars have looked at ways in which businesses, 

communities, and neighbors as well as individuals may prevent crime by redesigning areas that are 

vulnerable to crime.
16

           

The routine activity approach has also been utilized in policy analyses.  For example, 

research indicated that adolescents were more likely to become involved in delinquent or criminal 

acts when they were involved in groups with unstructured and unsupervised time.
17

  As a result, 

many jurisdictions established after-school programs to keep youths occupied in constructive legal 

activities.  Analyses of some of those programs found positive results in the form of reduced 

                                                 
12. Martin D. Schwartz et al., “Male Peer Support and a Feminist Routine Activities Theory: Understanding 

Sexual Assault on the College Campus,” Justice Quarterly 18(3) (September 2001): 623-649, quotation is on 

p. 647. 

13. D. Wayne Osgood et al., “Routine Activities and Individual Deviant Behavior,” American Sociological 

Review 61 (1996): 535-555.  See also Osgood and Amy L. Anderson, “Unstructured Socializing and Rates of 

Delinquency,” Criminology 42(4) (November 2004): 519-550. 

14. Steven F. Messner et al., “Risks of Criminal Victimization in Contemporary Urban China: An Application of 

Lifestyle/Routine Activities Theory,” Justice Quarterly 24(3) (September 2007): 496-522.  

15. See, for example, Johan van Wilson, “Worlds Tied Together? Online and Non-Domestic Routine Activities 

and Their Impact on Digital and Traditional Threat Victimization,” European Journal of Criminology (2011): 

115-127; and Travis C. Pratt et al., “Routine Online Activity and Internet Fraud Targeting: Extending the 

Generality of Routine Activity Theory,” Journal of Research in Crime and Delinquency 47 (2010): 267-296.  

For an analysis of gang members’ use of the Internet, consult David C. Pyrooz et al., “Criminal and Routine 

Activities in Online Settings: Gangs, Offenders, and the Internet,” Justice Quarterly 37(3) (2015): 471-499. 

16. See, for example, Ronald V. Clarke and Marcus Felson, “The Origins of the Routine Activity Approach and 

Situational Crime Prevention,” in The Origins of American Criminology: Advances in Criminological Theory, 

Vol. 16, ed. Francis T. Cullen et al. (Piscataway, NJ: Transaction Publishers, 2011), pp. 245-260; and Felson 

and Rachel Boba, Crime and Everyday Life, 4th ed. (Los Angeles: Sage, 2010). 

17. See, for example, D. Wayne Osgood and Amy L. Anderson, “Unstructured Socializing and Rates of 

Delinquency,” Criminology 42(2) (May 2004): 519-550. 



 

52 

 

delinquency and victimizations, especially when more highly educated staff were employed; when 

the programs were small in numbers of participants; when male staff were involved; and when 

youths were taught general social skills, self-management, and drug resistance.
18

  This suggests 

that the use of the routine activity approach “provides a platform from which to expand and enrich 

our understanding of factors that influence program effectiveness.”
19

 

                                                 
18. Denise C. Gottfredson et al., “Distinguishing Characteristics of Effective and Ineffective After-School 

Programs to Prevent Delinquency and Victimization,” Criminology & Public Policy 6(2) (May 2007): 289-

318. 

19. Carol A. Zimmerman, “Routine Activity Theory and the Handling of Children and Policy Makers,” 

Criminology & Public Policy 6(2) (May 2007): 327-336; quotation is on p. 334. 
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Supplement 5.10.  Background of the Modern Conflict Approach 

Many of today's scholars trace modern criminology conflict theory back to the social and 

economic upheavals of the 1960s, including racial conflicts and the civil rights movement, protests 

against the Vietnam War, the recognition of inmates' constitutional rights, and the beginning of the 

modern feminist movement.  The conflict approach can be traced much further back in history, 

however, and some scholars have done so.  The study is a fascinating and informative one.  In 

criminology, particular attention is given to the works of Karl Marx (1818-1883) and Friedrich 

Engels (1820-1895) and the impact their writings have had on theoretical and political 

perspectives.
1
  

Marx has had a significant impact on the thinking and policies of the modern world.  His 

works, along with those of Engels, were not focused directly on crime, but they have implications 

for its study.  

In the conflict perspective of Marx and Engels, crime may be viewed in terms of the social 

structure characterized by social class conflict, which they saw as an inevitable byproduct of 

capitalism.  Marx and Engels argued that private ownership of property resulted in the poverty of 

some members of society, as those who owned the means of production exploited those who did 

not.  The latter turn to crime as a result of poverty.  Marx and Engels believed that the capitalist 

system was the sole determinant of crime as well as the causative element in all social, political, 

religious, ethical, psychological, and material life—and that the only way to eliminate social 

problems was to change the system through social revolution.  They believed that eliminating 

social class would eliminate conflict.  Crime could be abolished.  This position differed from that 

of Durkheim's functional approach, which maintained that crime was a normal and inevitable part 

of society. 

    The deterministic approach of Marx and Engels may be contrasted to the facilitating 

approach of Frank Tannenbaum (1893-1969).  Tannenbaum argued that criminals were as much a 

part of the community as scholars, inventors, scientists, and business persons and that the 

community must provide a facilitating environment for their behavior to exist.  According to 

Tannenbaum, the community facilitated the development of criminal methods as well as its ideals 

and goals.
2
 

A similar view was taken by Willem A. Bonger (1876-1940), a Dutch criminologist who 

examined the lives of primitive peoples and noted that they were characterized by altruism.  This 

altruistic way of life, based on mutual help, could be explained only by the social environment, 

which was determined by the mode of production.  Among these people, production was for 

personal consumption and not for trade.  Furthermore, neither private property nor wealth existed.  

When food was abundant, all were fed; when it was scarce, all were hungry.  Primitive people 

                                                 
1. See, for example, Karl Marx and Friedrich Engels, The German Ideology (New York: International 

Library, 1947); Marx and Engels, The Communist Manifesto (New York: International Library, 

1930). 

2. Frank Tannenbaum, Crime and the Community (Boston: Ginn, 1938). 
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were subordinate to nature, and they were not egotistic.  Society was characterized by social 

solidarity, which was the result of the economic system.
3
 

In contrast, in a capitalist system, Bonger argued, people concentrated only on themselves, 

and that led to selfishness.  Capitalism bred social irresponsibility and contributed to crime.  It did 

not determine criminal behavior but made people more capable of becoming criminals.  The 

economic system provided a climate of motivation for criminal behavior.  Although influenced by 

Marx and his economic determinism, Bonger recognized the influence of facilitating factors in the 

environment.
4
   

                                                 
3. Willem A. Bonger, Criminality and Economic Conditions, trans. Henry P. Horton (Boston: Little, 

Brown, 1916).  This work was reissued with an introduction by criminologist Austin T. Turk 

(Bloomington: Indiana University Press, 1969). 

4. C. Ronald Huff, "Conflict Theory in Criminology," in Radical Criminology: The Coming Crises, ed. 

James A. Inciardi (Beverly Hills, CA: Sage, 1980), p. 69.  For a test of Bonger’s position, see Olena 

Antonaccio and Charles R. Tittle, “A Cross-National Test of Bonger’s Theory of Criminality and 

Economic Conditions,” Criminology 45(4) (November 2007): 925-958. 
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Supplement 5.11.  A Critique of the Integrated Structural-Marxist Theory of Colvin and  

          Pauly 
 

Critics reacted to Colvin and Pauly’s approach by observing that (1) there has been little empirical 

research on the approach, and (2) the limited research “reports positive but fairly weak empirical 

validity to the theory.”  Even significant support for the theory would not significantly distinguish 

it from non-Marxist theory.  “Simply referring to the class position of parents and youth, especially 

when this is measured by occupational classifications similar to those used by non-Marxists, does 

not substantiate it as Marxist theory.”  To explain crime, Colvin and Pauly, along with others who 

espoused a position described as an integrated structural-Marxist approach that goes beyond 

capitalism (using such factors as racial and economic inequality, urban density, peers, family, and 

industrialization), are in effect relying “on concepts taken directly from the same ‘traditional’ 

criminological theories of which they have been so critical and which they have declared to be 

inadequate.”
1
  

                                                 
1. Ronald L. Akers et al., Criminological Theories: Introduction, Evolution, and Application, 7th ed. (New 

York: Oxford University Press, 2017), p. 242. 
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Supplement 5.12.  Additional Contributions of Critical Criminology 

1.  Peacemaking 

The text discussion of Richard Quinney’s works mentioned that Quinney added a new dimension 

to criminology, which he called a criminology of peacemaking.  Quinney developed this approach 

with Hal Pepinsky, who defined peacemaking as “the art and science of transforming violent 

relations [power plays that some inflict on others] into safe, trustworthy, mutually respectful, 

balanced relations.”  Murder is an example of a power play inflicted on another person.  

Discrimination is an example of a power play inflicted on a group of people.  War is an example of 

a power play against a society.  At the organizational level, an example of a power play is unsafe 

labor conditions.  The conclusion was that criminologists should look at all of these examples of 

violence, not just those, such as murder, that have been traditionally covered by the discipline.  

The thesis is that any type of violence breeds more violence.  Thus, capital punishment, though a 

legitimate exercise under law in some circumstances, is a violent act that breeds violence.  

According to Pepinsky, peacemaking is a process of seeking to identify ways of behavior that are 

appropriate and satisfying to all people; specifically, it attempts to find ways to “transform violent 

relations into good, constructive, and beautiful human relations.”
1
   

 Peacemaking criminology has been criticized for its lack of ability to test its propositions 

empirically.  In fact, it is argued that “there is little more than direct anecdotal evidence from 

which to evaluate peacemaking criminology.”
2
 

2.   Left Realist Theories 

Another radical approach to criminology is that of left realist theorists.  These theorists advocate 

that left-wing scholars have placed too much emphasis on the crimes of the power elite to the 

exclusion of street crimes and their victims, who are mainly the poor in urban areas and, in 

particular, African Americans.  The position is also a reaction against the conservative, or extreme 

right, law and order approach, which has resulted in such measures as longer sentences for adults 

and harsher treatment of juveniles.  Left realism theory was introduced in 1987 in England by Jock 

Young
3
 and other British scholars.  They argued that realism is the recognition that most of the 

perpetrators of street crimes are men in the lower socioeconomic class, who in turn are responsible 

for most of the criminal treatment of women and minorities.  The left realists maintain that most of 

the people who recognize these facts are conservatives.
4
 

Left realists recognize that extreme poverty in high crime areas cannot explain criminal 

behavior, as not all poor people commit crime.  They look at relative deprivation and acknowledge 

that it can occur at any socioeconomic level.  However, the social structure places youths in the 

                                                 
1. Hal Pepinsky, “Peacemaking,” in The Essential Criminology Reader, eds. Stuart Henry and Mark M. Lanier, 

pp. 278-285; quotations are on pp. 278 and 279.  See also Harold E. Pepinsky and Richard Quinney, eds., 
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2. John Randolph Fuller and John F. Wozniak, “Peacemaking Criminology: Past, Present, and Future,” in 
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T. Cullen et al. (New Brunswick, NJ: Transaction, 2006), pp. 251-273; quotation is on p. 264.    
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bottom tier of society without jobs and without hope for improving their situations.  These youths 

form subcultures with other disenfranchised young people in their areas, and those subcultures 

may support delinquent and criminal behavior.  Society should react to these issues by providing 

jobs, decent and affordable housing, and day care.
5
 

 More recently, the left realist position has been referred to as critical realism, which 

recognizes that crime and its results have objective dimensions and that “social categories and 

perceptions are not reducible to language and discourse.”
6
  The problem with this approach is that 

it is not a fully developed theory that lends itself to empirical testing.
7
 

3.   Postmodernism 

Another variation of critical criminology is an approach that looks at the meanings conveyed by 

language.  The term modernism is associated with multiple approaches but includes the position 

that facts can be determined through use of the scientific method, which is objective.  This 

approach, characteristic of the twentieth century, is utilized by most criminologists.   

Postmodernism is an approach that goes beyond modernism and looks closely at the full 

meaning of words, which may be used by those in power to impose their own values on others.  

There are various approaches within postmodernism, but essentially, this position in criminology 

analyzes the hidden power of words.  Words intended to help may actually convey messages that 

hinder.
8
   

We might choose as an example the Americans with Disabilities Act (ADA).  It was 

enacted to provide opportunities for people who, because they are mentally or physically 

challenged, may not be able to compete in the job market or utilize services and products made 

available for other consumers.  But the word disability in the statute carries a negative meaning.  It 

suggests that the person described lacks control and needs help; for example, that the person is 

subordinate to those who do not face such challenges.  In recent times, however, we have been 

using the terms physically challenged or mentally challenged, which suggest that the described 

person may be in control and able to make his or her own decisions and perhaps is not subordinate.  

In fact, the alleged purpose of the ADA is to equalize the playing field, to create situations that 

empower physically and mentally challenged persons.  Likewise, we talk about cancer survivors 

rather than cancer victims.  The first reference conveys a different and more positive meaning than 

the second. 

 Postmodernism looks at language to determine how the powerful may use it to control and 

demean those with less power.  In law, for example, the words used in statutes may imply racist or 

sexist meanings even if that was not the intention.  In this regard, it is important to note that in 

                                                 
5. Ibid., pp. 309, 310. 

6. Roger Matthews, “Realist Criminology Revisited,” in The Sage Handbook of Criminological Theory, eds. 

Eugene McLaughlin and Tim Newburn (London: Sage, 2010), p. 200, quoted in Ronald L. Akers et al., 

Criminological Theories: Introduction, Evolution, and  Application, 7
th

 ed. (New York University Press, 

2017), p. 254. 

7. Akers et al., ibid., pp. 254-255. 

8. See Bruce A. Arrigo, “Postmodern Theory and Criminology,” in The Essential Criminology Reader, ed. 

Henry and Lanier, pp. 224-233. 
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recent years, many jurisdictions have rewritten their statutes to reflect the use of gender-neutral 

terms rather than the traditional reference to “he” or “his” or “man.” 

Postmodernism may be contrasted to Marxist criminology primarily in that it “shifts 

attention from economic production to linguistic production.”
9
 

4.   Evaluation of Critical Criminology 

In 1974, criminologist Gresham Sykes wrote that the most serious criticism of critical criminology 

was that it was a "viewpoint, a perspective, or an orientation."
10

  The concepts crucial to the 

theory, such as social class, are not defined clearly in terms that facilitate empirical testing.  

Consequently, little testing has been, or can be, done.  Others disagree and maintain that a Marxist 

approach to the explanation of crime can be assessed quantitatively.
11

  Some argue that empirical 

testing is not critical to a significant understanding of criminal behavior and criminal law.  

Empirical research is important only in the context of the scientific method.  

Critical criminology has produced a large body of literature, not all of which is Marxist.  

But it is the Marxist, or radical, approach that has drawn considerable criticism.  In a review and 

critique of a series of original papers written by conflict criminologists, some of whom were 

Marxists, Ronald L. Akers, a sociologist and criminologist, commented on Marxist criminology.  

Akers, who acknowledged that he was acquainted personally and professionally with all of the 

authors whose papers he reviewed, stated that he found little empirical support for Marxist theory 

in criminology and that he disagreed with Marxism, thus rejecting Quinney's argument on the need 

for a socialist society.  Akers accused Quinney of drawing static conclusions rather than deriving 

them from empirically tested propositions.  Despite his criticism of critical criminology, Akers 

concluded: "[H]owever much I disagree with Marxist criminology, I believe we should continue to 

hear about it and respond to it."
12

 

 Others, such as Sykes, have pointed out that critical criminology "holds out the promise of 

having a profound impact on our thinking about crime and society."  Conflict or critical 

criminology forces a reexamination of notions of equality before the law and a consideration of 

whether equality really exists.
13

 

Since Sykes published those comments in 1974, radical criminologists have conducted 

many studies, although they have not produced the extensive scholarship of other approaches and 

theories.  Radical criminology must confront at least the following four criticisms: 

1.  “Radical criminology lacks empirical support. 

2.  Concepts in radical criminology are too abstract and cannot be measured. 

                                                 
9. Thomas J. Bernard et al., Vold’s Theoretical Criminology, 7th ed. (New York: Oxford University Press, 

2016), p. 279. 

10. Gresham M. Sykes, "The Rise of Critical Criminology," Journal of Criminal Law and Criminology 65 (June 

1974): 212-213.   

11. Michael J. Lynch, "The Extraction of Surplus Value, Crime and Punishment: A Preliminary Examination," 

Contemporary Crisis 12 (1988): 329-344. 

12. Ronald L. Akers, "Theory and Ideology in Marxist Criminology: Comments on Turk, Quinney, Toby, and 

Klockars," Criminology 16(1) (February 1979): 528, 543. 

13. Sykes, "The Rise of Critical Criminology," p. 213.   
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3.  Radical criminology is a faulty theory of crime because socialism has failed. 

4.  Cross-national studies of crime and justice disprove the conditions of radical 

criminology.”
14

 

Radical criminologists claim that all of these criticisms are either misleading or inaccurate.  In 

addition, they criticize orthodox criminology, which, unlike radical criminology, has never moved 

its focus from street crimes to consider the extremely harmful crimes committed by the middle and 

upper classes, such as air and water pollution and workplace violations of health and safety rules, 

which kill more people annually than homicides.
15

 

 

                                                 
14. Michael J. Lynch and Paul B. Stretesky, “The New Radical Criminology and the Same Old Criticisms,” in 

The Essential Criminology Reader, ed. Henry and Lanier, p. 194. 

15. Ibid., pp. 199-200. 
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Supplement 5.13.  A Critique of Women’s Liberation Theory 

The women's liberation approach has not received significant empirical support.
1
  Darrell J. 

Steffensmeier and others have argued that the increase in female criminality actually began before 

the women's liberation movement.  In earlier works, Steffensmeier agreed that there had been an 

increase in some kinds of crime among women, but he took the position that women were involved 

primarily in traditional female crimes such as shoplifting.
2
  Steffensmeier also noted the lack of 

success of women in organized crime.
3
  He, along with Renee Hoffman Steffensmeier, concluded 

that among male delinquents and criminals, women were regarded primarily as sex objects, wives, 

and mothers.  Female delinquency continued to reflect traditional female gender roles; the 

women's movement had little effect on this phenomenon.
4
 

In later research, Steffensmeier and others argued that the data showed more support for 

explaining female crime in terms of changes in law enforcement rather than increased women’s 

liberation.  Indeed, girls and women are engaging in traditional female gender roles even when 

they commit crimes generally considered masculine,
5
 and this is also the case with juveniles.

6
 

Scholars also reported that the gender gap for DUI violations was basically unchanged.  The 

enhanced DUI arrest rates of women can be explained by changes in the social structure of 

criminal justice systems.  Changes in laws, such as lowering the level of alcohol intoxication that 

constitutes DUI, making the laws more gender neutral, and the concentrated effort of law 

enforcement officials to apprehend DUI drivers may have influenced the arrest data.
7
  There is also 

some evidence that the increased processing of teen females for simple assault may be the result of 

charging problem teens with assault rather than a status offense, as was the custom previously.
8
 

                                                 
1. See Coramae Richey Mann, Female Crime and Delinquency (Tuscaloosa: University of Alabama Press, 

1984); Meda Chesney-Lind and Lisa Pasko, The Female Offender: Girls, Women, and Crime, 2d ed. 

(Thousand Oaks, CA: Sage, 2004). 

2. Darrell J. Steffensmeier, "Crime and the Contemporary Woman: An Analysis of Changing Levels of Female 

Property Crime, 1960-75," Social Forces 57 (December 1978): 566-584. 

3. Darrell J. Steffensmeier, "Organization Properties and Sex-Segregation in the Underworld: Building a 

Sociological Theory of Sex Differences in Crime," Social Forces 61 (June 1983): 1010-1032. 

4. Darrell J. Steffensmeier and Renee Hoffman Steffensmeier, "Trends in Female Delinquency: An Examination 

of Arrest, Juvenile Court, Self-Report, and Field Data," Criminology 18(2) (May 1980): 62-85.  

5. Darrell J. Steffensmeier and Cathy Streifel, “Time-Series Analysis of the Female Percentage of Arrests for 

Property Crimes, 1960-1985: A Test of Alternative Explanations,” Justice Quarterly 9 (March 1992): 77-103.  

See also Lee H. Bowker, Women, Crime, and the Criminal Justice System (Lexington, MA: D. C. Heath, 

1978); and Sarah Becker and Jill McCorkel, “The Gender of Criminal Opportunity: The Impact of Male Co-

Offenders on Women’s Crime,” Feminist Criminology 6(2) (2011): 79-110. 

6. Meda Chesney-Lind and Randall G. Shelden, Girls, Delinquency, and Juvenile Justice (Pacific Grove, CA:  

Brooks/Cole, 1992). See also Chesney-Lind, The Female Offender: Girls, Women, and Crime (Thousand 

Oaks, CA: Sage, 1997). 

7. Jennifer Schwartz and Bryan D. Rookey, “The Narrowing Gender Gap in Arrests: Assessing Competing 

Explanations Using Self-Report, Traffic Fatality, and Official Data on Drunk Driving,” Criminology 46(3) 

(August 2008): 637-672. 

8. Tia Stevens et al., “Are Girls Getting Tougher, or Are We Tougher on Girls? Probability of Arrest and 

Juvenile Court Oversight in 1980 and 2000,” Justice Quarterly 28(5) (October 2011): 719-744.  See also B. 

C. Feld, “Violent Girls or Relabeled Status Offenders? An Alternative Interpretation of the Data,” Crime & 

Delinquency 55 (2009): 241-265. 
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These findings support other evidence that changes in law enforcement, targeting lower-

level offenders, may impact the arrest rates of girls and women.  Thus, the appearance that they are 

committing more crimes may simply be a reflection of a greater willingness of law enforcement 

officials to arrest them.  There is evidence that such net-widening appears in the arrests of women 

and girls for the crimes of simple assault and juvenile robbery.  In general, it makes female 

offenders more visible to law enforcement authorities in a society that is showing increasing 

interest in the punishment of lower-level offenders.
9
 

 Finally, there is some evidence that the type of neighborhood is related to the narrowing of 

the gender gap in that girls and women living in lower-class neighborhoods are more likely than 

their counterparts in middle- and upper-class neighborhoods to be more like boys and men in their 

delinquent and criminal activities.
10

  “This finding is significant and in accord with . . . the 

complex effects of social disorganization in the lives of disadvantaged women.”
11

  These women 

have fewer opportunities for gainful and legitimate jobs, health care, education, and other desirable 

lifestyle amenities, and they are more likely to be exposed to illegal drugs and other criminal 

activities. 

 

                                                 
9. Schwartz and Rookey, “The Narrowing Gender Gap in Arrests,” p. 663, referring to the following works: 

Meda Chesney-Lind and Vickie Paramore, “Are Girls Getting More Violent?,” Journal of Contemporary 

Criminal Justice 17 (2001): 142-166; David Garland, The Culture of Control: Crime and Social Order in 

Contemporary Society (Chicago: University of Chicago Press, 2002); Jennifer Schwartz and Darrell 

Steffensmeier, “The Nature of Female Offending: Patterns and Explanation,” in Female Offenders: Critical 

Perspective and Effective Interventions, ed. Ruth Zaplin (Boston: Jones and Bartlett, 2007); Darrell 

Steffensmeier et al., “An Assessment of Recent Trends in Girls’ Violence Using Diverse Longitudinal 

Sources: Is The Gender Gap Closing?,” Criminology 43(2) (May 2005): 355-406.  

10. Gregory M. Zimmerman and Steven F. Messner, “Neighborhood Context and the Gender Gap in Adolescent 

Violent Crime,” American Sociological Review 75 (2010): 958-980. 

11. Marilyn McShane and Ming-Li Hsieh, Women and Criminal Justice (Waltham, MA: Wolters Kluwer Law & 

Business, 2014), p. 23.  
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Supplement 5.14.  The Theory of Structural Gender Inequality and Adolescent Crime 

A study of violence among adolescents lends support to the theory of structural gender inequality 

as a factor in criminal behavior.  Noting that other studies had reported considerable violence of 

females against males during adolescent dating, investigators reported that their evidence showed a 

striking difference between the violence of female and of male adolescents and that these 

differences could be explained by inequalities.  Earlier research on courtship behavior had led 

scholars to conclude that violence against women occurred because of the power men had over 

them.  In addition, when women were violent within romantic relationships, it was primarily the 

result of self-defense; or perhaps courtship violence occurred in situations in which women and 

men exhibited gender parity.  These studies, however, were described as uncovering “less serious 

forms of violence” and they tend “to treat gender as a sex category rather than as a social structure 

and meaning system that shapes behavior and its consequences.”  This study of urban African 

American youths living in dangerous communities and at high risk for, or already involved in, 

delinquent acts focused on the following: “youths’ accounts of the broader gender dynamics within 

their peer culture, the nature of relationship conflicts, and the meanings youths brought to bear in 

their interrelationships of dating violence.”  The investigators examined “gender as an integral 

facet of everyday life that structures social action and shapes its interpretation.”  They concluded 

that although further research is needed, including comparisons with samples of adolescents who 

are not considered at high risk for delinquent or criminal behavior, their research “substantiates the 

importance of gender inequality in shaping the nature and consequences of partner violence, even 

when it is violence committed by young women.”
1
 

 

                                                 
1. Jody Miller and Norman A. White, “Gender and Adolescent Relationship Violence: A Contextual 

Examination,” Criminology 41(4) (November 2003): 1207-1248; quotations are on pp. 1241, 1243, and 1244. 
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Supplement 5.15.  The Media and School Shootings: A Look at Feminist Theory 

The 1999 shootings at Columbine High School in Colorado as well as those at other schools have 

gained international media attention. Although some of the attention has focused on the social class 

of the schools targeted (most draw students from middle- or upper-class neighborhoods), little 

attention has been given to an analysis of the gender issues involved. 

Two female scholars studied media reactions to Columbine and other schools that were the 

scenes of multiple shootings by students.  In these studies, all of the offenders were male; 59 percent 

of the victims were female.  Mona J. E. Danner and Dianne Cyr Carmody utilized the feminist 

approach in their analysis of the media treatment of these crimes.  They defined their approach as “a 

women-centered description and explanation of human experience and the social world.”
1 

The authors emphasized the importance of asking what the gender issues are in situations 

such as student shootings in schools.  They noted that when those persons closest to the shootings—

the classmates and teachers—were asked why they thought the violence occurred, they frequently 

responded with statements such as “he was retaliating against a girlfriend” or “he was responding to 

being bullied.”  The grandfather of a suspect in one shooting was quoted as saying that the suspects 

selected their victims because of their gender: “It was not a random shooting.”  Yet some of the early 

media reports, featuring interviews with social scientists, referred to the culture of violence in our 

society, the easy availability of guns, the breakdown of the family, violence in movies, and so on.  

According to Danner and Carmody, “None of these experts commented on the gendered nature of 

the . . . shootings, suggested that violence is a means of asserting one’s masculinity, or implicated 

violence against women and girls in any way.”
2
 

 Danner and Carmody concluded: “The relative absence of expert and media attention to 

the social construction of gender encourages incomplete explanations of school violence, and 

therefore fosters ineffective policy recommendations.”
3 

 

                                                 
1. Mona J. E. Danner and Dianne Cyr Carmody, “Missing Gender in Cases of Infamous School Violence: 

Investigating Research and Media Explanations,” Justice Quarterly 18 (March 2001): 87-114; quotation is on 

p. 89. 

2. Ibid., pp. 107, 108. 

3. Ibid., p. 110 
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Supplement 5.16.  Evaluation of Feminist Theory 

Feminist explanations may have sensitized us to many issues regarding gender and crime, but there 

have been insufficient empirical studies to support their position. According to some scholars, “No 

direct tests of the gendered context of crime exist, and indirect tests demonstrate little support for 

the hypothesis of major differences in the etiology of male and female crime.”
1
  These theorists 

concluded, “Feminist theory is still in formation, and the paucity of direct tests of its hypotheses 

has not yet provided a clear evaluation of its empirical validity or policy usefulness.”
2
 

This criticism is not surprising give the short life space of studies of women and crime.  

The development of the study is traced to the 1970s.  The Division on Women and Crime of the 

American Society of Criminology (ASC) was not founded until 1984.  In her 2015 presidential 

address to the ASC, Candace Kruttschnitt noted that studies of female crime have “grown 

exponentially over the past 40 years,” but the study “remains underdeveloped.”  The field “remains 

highly fractious and characterized by theoretical confusion.” The contributions of men and women 

in the field are enormous but need to “be more critically examined.” Scholars need to focus on 

theories that can explain the uniqueness of female criminality and victimization.
3
  For example, to 

state that sexual abuse of a child may lead that child to engage in delinquent and criminal behavior 

may apply equally to male as to female children; thus, it is not an explanation of female criminality 

(or victimization). Economic marginalization may explain female crime, but it also may explain 

male crime.

                                                 
1. Ronald L. Akers et al., Criminological Theories: Introduction, Evolution, and Application, 7th ed. (New 

York: Oxford University Press, 2017), p. 281. 

2. Ibid., p. 284. 

3. Candace Kruttschnitt, “2015 Presidential Address to the American Society of Criminology: The Politics, 

and Place, of Gender in Research on Crime,” Criminology 54(1) (February 2016): 8-29; quotations are on 

p. 8. 
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Chapter 6.  Sociological Theories of Criminal Behavior II: The Social-Process 

  Approach 
 

Supplement 6.1.   Tarde’s Imitation Theory 

Gabriel Tarde (1843-1904), a forerunner of modern imitation theory, was born in southern France.  

After studying law, he was a magistrate for many years.  He showed considerable interest in social 

problems and, as a judge, was a deep thinker and profound philosopher.  Reacting against Cesare 

Lombroso and the positivist school, Tarde argued that people are not born criminal; rather, they 

become criminal.  He saw criminal behavior as the result primarily of social factors, a belief that 

constitutes one of his greatest contributions to criminology.
1
  

Tarde rejected the biological and other physical theories of criminal behavior, but he did 

not become a social determinist.  He thought people had some choice in their behavior, although 

he believed that when the ability to choose is impaired, people should not be held responsible for 

their criminal acts.
2
  Tarde believed that all behavior is learned primarily through the imitation of 

others; thus, all of the "important acts of social life are carried out under the domination of 

example.”
3
   

Tarde's neglect of the physical, psychological, and economic influences on behavior and 

his oversimplification of causation led most sociologists to reject his imitation theory.  But, 

according to sociologist Stephen Schafer, Tarde’s "emphasis on the social origins of crime had a 

lasting impact on criminological thought in both Europe and America."
4
 

 

                                                 
1. See Gabriel Tarde, “Penal Philosophy,” in The Heritage of Modern Criminology, ed. Sawyer F. Sylvester Jr. 

(Cambridge, MA: Schenkman, 1972), p. 84. 

2. For further details on Tarde’s theories, see Margaret S. Wilson Vine, “Gabriel Tarde,” in Pioneers in 

Criminology, 2d ed., ed. Herman Mannheim (Montclair, NJ: Patterson Smith, 1973), p. 292.  Tarde’s book is 

Penal Philosophy, trans. R. Howell (Boston: Little, Brown, 1912). 

3. See Tarde, “Penal Philosophy,”p. 90. 

4. Stephen Schafer, Theories in Criminology (New York: Random House, 1969), p. 239. 
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Supplement 6.2.  The Modern Media and Imitation 

The current emphasis on the influence of the mass media on behavior has refocused attention on 

the possible impact of imitation on behavior, especially criminal behavior. It is possible that 

delinquent and criminal behavior are learned from the media rather than or in addition to 

associations with other human beings.  Whether the process is one of identification or imitation, 

the result is the same: What the media portray may influence how the audience behaves.  Some 

of that impact may be seen in the concern over whether television has an effect on behavior.  

This concern raises the possibility of psychological and sociological explanations of the process 

by which a person becomes either deviant or law abiding.  

Television and the Internet are the primary sources of news for most Americans, many of 

whom may believe that the news they acquire is reasonably accurate.  The issue here, however, 

is whether exposure to television (or other media, such as movies or the Internet) causes crime.  

There are arguments pro and con, and actual causation is difficult to prove.  A Yale University 

psychology professor, who in 1960 began a study of the causes of aggression, visited his sample 

ten years later and again in another ten years; he reported a high correlation between violence 

and the amount of television watched.  The professor stated that he "found that the violent 

programming [his subjects] had watched was related to the seriousness of the crimes they 

committed, how aggressive they were to their spouses, and even to how aggressive their own 

kids were."
1
 

Writing in the 1970s, one of the most prominent psychological learning theorists, Albert 

Bandura, referred to the "reciprocal interaction between cognitive, behavioral and environmental 

determinants."
2
  According to Bandura, research had shown that television, the most influential 

of the media for adolescents, had four types of effects on their social behavior: 

1.  The teaching of aggressive styles of conduct 

2.  The lessening of restraints on aggression 

3.  Desensitization and habituation to violence 

4.  The shaping of images of reality on which people base their actions  

Bandura claimed that television could distort people's perceptions of the real world: 

"Heavy viewers see the society at large as more dangerous regardless of their educational level, 

sex, age, and amount of newspaper reading."
3
 

Some of the attention given to the effects that violence on television and the Internet 

might have on the behavior of adults and children is anecdotal (i.e., based on individual stories 

rather than on empirical research).  Crimes such as those discussed next, however, may help 

form people's attitudes about the influence of the media.  Consider the crimes carefully.  How do 

you react to each case in terms of a causal relationship between the criminal act and television 

viewing?  Each case stated that the media were the cause or related to the cause of the crime.  

What questions would you raise in reaction to the following eight cases? 

                                                 
1. "Television Gets Closer Look as a Factor in Real Violence," New York Times (December 14, 1994), p. 1. 

2. Albert Bandura, Social Learning Theory (Englewood Cliffs, NJ: Prentice-Hall, 1977), p. vii.  

3. Albert Bandura, "The Social Learning Perspective: Mechanisms of Aggression," in Psychology of Crime 

and Criminal Justice, ed. Hans Toch (New York: Holt, Rinehart & Winston, 1979), pp. 204-205.  
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1.   In May 2013, Grant Acord, 17, was arrested, charged with multiple counts of 

attempted murder, attempted arson, and possession of a destructive device, and held on $2 

million bail for allegedly plotting a Columbine-type attack on West Albany High School in 

Oregon.  According to police, Acord’s plan was to attend his first class and then go to the 

parking lot and throw a firebomb while shooting at the school.  As he watched the maiming and 

killing of classmates and teachers, along with the destruction of property, he would coolly state, 

“The Russian Grim Reaper Is Here,” a line from the movie Bad Boys II. He would then kill 

himself before he encountered law enforcement authorities.  The police affidavit alleged that 

Acord had sought clothes and weapons like those used by Eric Harris and Dylan Klebold, who 

carried out the 1999 massacre at Columbine (Colorado) High School, killing 12 students and a 

teacher and injuring others before they committed suicide.  Students reported to authorities that 

Acord had talked about making bombs, leading police to investigate the allegations and subvert 

the alleged planned attack.
4
  In 2014, Acord, in a plea deal that involved dropping the charge of 

aggravated attempted murder, entered guilty pleas to six counts of manufacture of a destructive 

device and two counts of unlawful use of a weapon.  He was remanded to the Oregon Youth 

Authority, which can hold him until he reaches age 25. 

 2.   One of the teens charged in a brutal slaying following a 2009 home invasion in a 

small New Hampshire town had just updated his Facebook page to state that “Dexter is such a 

funny show.” Dexter, a television show, is about a serial killer. Five persons were charged with 

various crimes, including some for murder, in the killing of a 42-year-old nurse and the maiming 

of her 11-year-old daughter, who was left for and assumed dead. Two of the teens were given 

mandatory sentences of life without parole. In September 2012, Steven Spader, who was one 

month shy of being 18 years old when he committed the crime, appealed his sentence based on 

the June 2012 U.S. Supreme Court decision holding that a mandatory sentence of life without 

parole constitutes cruel and unusual punishment when imposed on a person under 18 when a 

murder is committed.  However, in April 2013, Spader instructed his lawyers to drop his appeal 

because he does not deserve or expect forgiveness. “I choose not to slip by on some technicality. 

. . . Instead I choose to accept responsibility for my actions.”
5
  In May 2014, Spader was injured 

during an altercation in the New Jersey State prison to which he had been transferred from New 

Hampshire.
6
 

3.    On May 20, 1999, T. J. Soloman, age 15, shot and injured six classmates at his 

high school in Conyers, Georgia.  Police found a letter written by Soloman in which he stated his 

allegiance to the “brothers and sisters related to the trench coat mafia.”  That was a group in 

which Eric Harris and Dylan Klebold, the shooters at Columbine High School in Littleton, 

Colorado, were fringe members.  Just one month previously, Harris and Klebold had gone on a 

rampage at their high school, killing 12 students and one teacher before killing themselves.  

Soloman was reported to have boasted to other students that he could do a better job than the 

                                                 
4. “Oregon Youth Is Accused of Plotting School Attack,” New York Times (May 27, 2013), p. 11; “Student 

Plots Grim Reaper Attack Plan,” Hobart Mercury (Australia) (May 30, 2013), p. 18; “Oregon Teen’s 

Alleged Bomb Plot Is Detailed,” Los Angeles Times (May 29, 2013), p. 9. 

5. The U.S. Supreme Court case is Miller v. Alabama, 567 U.S. 460 (2012). The recent developments and 

quotation are from “US Killer Apologises to Machete Victim’s Family,” New Zealand Herald (April 23, 

2013), n.p. 

6. “Mont Vernon Killer Steven Spader Injured in N.J. Prison Altercation,” Union Leader (New Hampshire) 

(May 27, 2014). 
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Columbine killers and that his school should have had a shooting long before.
   

It was suggested 

that Soloman’s knowledge of the Columbine shootings came from his exposure to television.
7
 

 Soloman pled guilty but mentally ill.  He was initially sentenced to 65 years with 40 

years to be served in prison; that was subsequently cut to 20 years in prison and 20 on probation.  

He was moved to a transition facility in 2016 and released in July with numerous restrictions, 

including no contact with his victims. 

4.  A 15-year-old boy, who was accused of sexually abusing his 8-year-old half-sister 

for the previous three years, said he got the idea for the crime from watching television.  The 

youth (along with his 13-year-old brother) testified that he had oral, anal, and vaginal sex with 

the child after their mother left for work in the mornings and before she returned in the 

afternoons.  When asked by police how he learned these behaviors, the boy said, “I watched The 

Jerry Springer Show.”  When asked what that meant, he said he watched a show on incest.  The 

program was characterized by lewd language and physical violence, but only one or two 

episodes dealt with incest.  Still, one of those shows was entitled “I’m Pregnant by My 

Brother.”
8
 

5.   After arresting a 17-year-old accused of murdering his stepmother and half-sister, 

police claimed the suspect was obsessed with the movie Natural Born Killers.  Friends said the 

youth had been unhappy, had threatened to kill his family, and, after seeing the movie, shaved 

his head and wore tinted glasses similar to those worn by the offender in the movie.
9
 

6.   A 17-year-old boy was convicted of murdering a woman, whom he stabbed and 

strangled.  His defense was that he had watched the movie A Clockwork Orange several times 

and as a result "did bad things."  The movie portrays a "marauding young Briton with a vacant 

stare who acts on his violent impulses." The movie character and his gang associates engaged in 

random rapes and murders on London's streets.  The movie was nominated for several Academy 

Awards but was criticized for its portrayal of violence.  After he received several death threats, 

the director withdrew the movie from circulation in Britain. 

At his trial, the defendant testified that he did "bad things" only when he wore a black 

Clockwork Orange T-shirt, which he was wearing when he killed the victim.
10

 

 7.  The mother of a 5-year-old boy who started a fire that killed his younger sister 

claimed that the boy got the idea from the MTV cartoon “Beavis and Butt-Head,” which 

promoted burning as fun.  Shortly after the boy watched the cartoon, his mother caught him 

playing with matches.  According to the fire chief who investigated the fire, "The children 

admitted they saw it on TV and thought they could do it, too."
11

 

                                                 
7. “Colorado Killers Inspired Youth in Georgia Shooting, Note Says,” New York Times (August 10, 1999), p. 

8. 

8. “Youth Says He Got Idea for Sexual Abuse from Springer Show,” New York Times (January 8, 1999), p. 

10.  

9. "Police Seize Suspect Obsessed by a Movie," New York Times (November 11, 1994), p. 9.  

10. "Teen Found Guilty of Murder, Blames A Clockwork Orange," Miami Herald (June 23, 1990), p. 3B.  

11. "Mother Blames a Deadly Fire on an MTV Cartoon," New York Times (October 10, 1993), p. 14. 
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8.   A 16-year-old, Mario Padilla, assisted by his 14-year-old cousin, stabbed Padilla’s 

mother, Gina Castillo, 45 times while she sat at her computer.  The teen stated that he had 

watched violent television programs since he was 7 years old, that he was influenced by them (in 

particular the "slice-and-dice" Scream movies), and that he encouraged parents not to let their 

children watch such programs.  Padilla was sentenced to life in prison without the possibility of 

parole.  Padilla reportedly told authorities that he and his cousin (who was sentenced to 25 years 

to life) robbed Castillo to buy costumes like those worn by the killers in Scream and that they 

planned to wear those while killing their classmates.
12 

Scholars writing for an earlier National Institute of Justice review of research on the 

possible relationship between the media and crime concluded that there is "no clear evidence of 

causal links" between television viewing and criminal behavior.
13

  Research by other social 

scientists concluded that most of the research does not show a causal link between television and 

crime.
14

  However, recent research reveals that watching television programs such as the popular 

ones that involve evidence (e.g., CSI Miami) is linked with an expectation among jurors that 

scientific evidence will be presented at trial, especially in rape (76 percent), breaking and 

entering (71 percent), murder or attempted murder (46 percent), and theft (59 percent) cases.  

Watching television may also influence conviction rates.
15

  

 The critical question is to determine the processes that are involved in reactions to the 

media and especially to violence.  Psychological and sociological theories of behavior must be 

considered.
16

  Many people who view the programs or movies in question do not engage in 

antisocial behavior.  Why do they react in appropriate ways, whereas others who view the same 

material react in antisocial, even violent, ways?  One scholar suggested the following 

explanation: 

The empirical and theoretical evidence suggests that . . . the effects of television's 

content depend in part on the extent to which contradictory messages are 

available, understood, and consistent.  In the case of sex-role attitudes, messages 

from television are consistent and either absent or reinforced in real life, whereas 

in the case of aggressive behavior, most viewers receive contradictory messages 

from both sources.  All viewers may learn aggression from television, but whether 

they act aggressively will depend on a variety of factors.
17

 

                                                 
12. "Teenager: 'Scream' Films Inspired Me to Kill Mom," St. Petersburg Times (January 15, 1998), p. 14; 

“Unkind Cut,” The Australian (July 29, 1999), p. M15. 

13. J. Ronald Milavsky, TV and Violence, National Institute of Justice (Washington, DC: U.S. 

Department of Justice, 1988), p. 3. 

14. James Q. Wilson and Richard J. Herrnstein, Crime and Human Nature (New York: Simon & 

Schuster, 1985).  

15. Honorable Donald E. Shelton, “The ‘CSI Effect’: Does It Really Exist?,” 

http://www.nijlgov/journals/259/csi-effect.htm, accessed June 19, 2013. 

16. See David Pearl et al., Television and Behavior: Ten Years of Scientific Progress and Implications for the 

Eighties (Washington, DC: U.S. Government Printing Office, 1982). For the full report, see J. Ronald 

Milavsky et al., Television and Aggression: A Panel Study (New York: Academic Press, 1983). 

17. Tannis MacBeth Williams, "Summary, Conclusions, and Implications," in The Impact of Television: A 

Natural Experiment in Three Communities, ed. Tannis MacBeth Williams (New York: Academic Press, 

1986), p. 411. 
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One social scientist’s analysis of the impact of the media on crime covered many aspects 

of the relationship between the media, especially television, and criminal behavior.  The research 

suggested that people are more aggressive socially because of the mass media, but social 

aggression was not always criminal, and most crime was not violent.  The research implied that 

the relationship between the media and crime could be indirect and that the relationship was 

greater in property crimes than in violent crimes, with the possible exception of the impact of 

pornography.  Further, there was some evidence of short-term imitation of media violence by 

children but mixed results of “an incorporation of violent behavior into the viewer's overall 

behavior pattern or a subsequent willingness among children to use violence as a problem-

solving method."
18

   

 In 1998, after visiting and working with faculty and students who had witnessed the 

shootings at the Westside Middle School in Jonesboro, Arkansas, a psychology professor related 

his beliefs concerning the violence by young people in that incident and others.  According to the 

professor, the behavior of the accused killers at Jonesboro, like many others, could be explained 

in part by the phenomenon of media-induced violence.  The boys, who killed four students and a 

teacher and wounded ten other people, were characterized by a lack of self-esteem and a sense of 

inferiority that, combined with media violence, can provoke violent behavior in young people 

who are "wanna-bes":  "They want to be tough, they want to impress people, they want to make a 

bold statement and they don't know how.  And then the media tells them how."  The professor 

suggested that the media message was: "Killing is the route to greatness.  Killing is the route to 

fame."  The professor also suggested that specific types of role models on television may 

precipitate similar types of violence.  He alleged that school shootings by white adolescent boys 

in 1997 and 1998 may have been influenced by the 1995 movie The Basketball Diaries.  In that 

movie, the character played by Titanic star Leonardo DiCaprio entered a schoolroom and shot 

numerous teachers and children. "In doing so he became a role model that other white males 

desire to emulate."  Movie producers and others rejected that analysis.
19

 

The consideration of a possible impact of the media on crime, especially among young 

people, is not limited to the United States.  The possibility of imitation leading to copycat crimes 

was raised in 2007 after a teenager killed six students, a nurse, and the principal at his high 

school in Finland and wounded others before committing suicide.  After the shooting rampage, 

police stated that Pekka-Eric Auvinen, 18, may have been in contact through the Internet with 

14-year-old Dillon Cossey, in Philadelphia, Pennsylvania, who had recently been arrested for 

planning an attack at his school.  Both were alleged to have communicated through a 

myspace.com site that focused on the Columbine High School (Littleton, Colorado) killers, Eric 

Harris and Dylan Klebold, who killed 12 students and one teacher and wounded over 20 others 

before killing themselves in 1999.
20 

  

 

 

                                                 
18. Ray Surette, Media, Crime, and Criminal Justice: Images and Realities (Pacific Grove, CA: 

Brooks/Cole, 1992), pp. 108, 118. 

19. "Media Violence Plays Part in Shootings: Ex-Army Ranger Argues TV, Films Affect Children," 

Washington Times (November 10, 1998), p. 2. 
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According to one media account, 

More than eight years after the bloodiest high school massacre in U.S. history, 

Columbine has become a towering symbol of retribution and martyrdom among would-

be imitators far beyond Littleton, Colo. . . . Eric Harris and Dylan Klebold have ascended 

to the status of folk heroes.
21

  

 Shortly after the shootings in Finland, two teenagers, aged 16 and 17, arrested in 

Stockholm, Sweden, and accused of conspiring to murder their principal and a janitor, were 

thought to have been inspired by the Finnish shootings.
22

 

In Australia, Jason James Cousins, 30, was accused of posting a threat against students at 

Cambridge Park High School, which he once attended, stating that he would give the Finnish 

killer, whom he allegedly admired, four days of media attention before he began his own 

rampage.
23

  Cousins was sentenced to 100 hours of community service. 

 

                                                 
21. “Columbine Both Symbol, Obsession,” Philadelphia Inquirer (November 15, 2007), p. 1. 

22. “School Murder Plot,” Sunday Times (Perth, Australia) (November 11, 2007), p. 37. 
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Supplement 6.3.  Differential Association and Research on the Influence of Peers 

One early attempt to test differential association by measuring actual delinquency as reported by 

best friends led investigators to “question the postulate that differential association is a necessary 

and sufficient condition explaining delinquency."
1
  In 1944, Sutherland considered this and other 

criticisms in a paper that was not published until after his death.  Sutherland acknowledged that 

some of the criticisms were valid, and he concluded that criminal associations alone do not 

explain criminal behavior: "Rather, it is those associations plus tendencies toward alternate ways 

of satisfying whatever needs happen to be involved in a particular situation."
2
 

Differential association has produced extensive research findings; one of the most 

consistent among these in delinquency literature is the relationship between peer associations and 

delinquency.  The influence of Sutherland is seen in empirical research concerning this 

relationship.
3
  Peers are seen as significant in the learning process of those who become 

delinquent,
4
 although research also shows that those peers do not need to be delinquents in order 

to influence others to become deviant.
5
  Thus, it has been suggested that researchers should study 

the effect of peer influence from a dual perspective; that is, young people who are highly 

impulsive may be more strongly influenced by negative peer relationships than their less 

impulsive counterparts.
6
  

Research has shown that the relationship between peer associations and delinquency 

involves several aspects of peer relations, all of which are consistent with Sutherland's position 

as well as with explaining (at least in part) the relationship between age and criminal behavior: 

1.   “Differential exposure to delinquent peers, meaning the number of 

 delinquent peers reported by respondents at different ages. 

2.   Time spent in the company of peers. 

3.   The importance of friends to respondents. 

4. Respondents' commitment or loyalty to their own particular set of 

 friends.”
7
   

                                                 
1. Albert J. Reiss Jr. and Albert L. Rhodes, "An Empirical Test of Differential Association Theory," Journal 

of Research in Crime and Delinquency 1 (February 1964): 5-18; quotation is on p. 12.  

2. Quoted in Albert K. Cohen et al., The Sutherland Papers (Bloomington: Indiana University Press, 1956), p. 

37.  

3. See, for example, Ross L. Matsueda and Karen Heimer, "Race, Family Structure, and Delinquency: A Test 

of Differential Association and Social Control Theories," American Sociological Review 52 (1987): 826-

840, for an earlier test of differential association. 

4. See Mark Warr, Companions in Crime (New York: Cambridge University Press, 2002). 
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Review 61 (1996): 635-655; and Christopher Birbeck and Gary LaFree, “The Situational Analysis of Crime 

and Delinquency,” Annual Review of Sociology 19 (1993): 113-137.  

6. Kyle J. Thomas and Jean Marie McGloin, “A Dual-Systems Approach for Understanding Differential 

Susceptibility to Processes of Peer Influence,” Criminology 51(2) (May 2013): 435-474. 
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It has also been argued that although peer attitudes affect delinquency, peer behavior is 

even more important, suggesting that delinquency does not result primarily from the influence of 

attitudes acquired from peers: "Rather, it more likely stems from other social learning 

mechanisms, such as imitation or vicarious reinforcement, or from group pressures to conform."  

It is suggested that for purposes of analysis, attitudes and behavior should be separated because 

"what peers do appears to be at least as important as what they think."
8
 

In a study published in 2015, Callie H. Burt and Carter Rees declared, “Peers matter.”  

These scholars surveyed the research on peer relationships, distinguished methods of measuring 

the involved variables, and focused their own study on the influence of peers’ smoking and 

getting drunk.  They concluded that although “peers matter,” researchers should consider that the 

nondelinquent peers of adolescents can also influence their behavior and those peers should be 

included in future research. In particular, Burt and Rees found “the amount of variation in 

substance-use behavior among an individual’s friends influences” the person’s behavior.
9
 

 

                                                 
8. Mark Warr and Mark Stafford, "The Influence of Delinquent Peers: What They Think or What They Do," 
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the Whole Bunch: Best Friends and Adolescent Delinquency,” Journal of Quantitative Criminology 27 
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Supplement 6.4.   Social Learning Theory Expanded 

The text discusses the social learning theory of Ronald L. Akers. Akers and his co-authors 

reviewed the research on social learning theory and concluded that “the great preponderance of 

research conducted on social learning theory has found strong relationships in the theoretically 

expected direction between social learning variables and criminal, delinquent, and deviant 

behavior.” They cited numerous studies that demonstrated the importance of peers in a 

youngster’s development of delinquent and criminal behavior, including the following: 

 “There is abundant evidence to show the significant impact on criminal and deviant 

behavior of differential association in primary groups such as family and peers. . . . 

 Parents who remain very much in control of the children while also being highly 

supportive and sensitive to the children’s needs have a better chance of raising prosocial, 

conforming, well-adjusted children, whereas problems of misconduct and delinquency 

are more likely to be found among children from permissive, neglectful, or too high 

controlling families. . . .  

 [Y]oungsters with delinquent siblings (especially same-sex older siblings) in the family 

are more likely to be delinquent, even when parental and other family characteristics are 

taken into account. . . . 

 Other than one’s own prior deviant behavior, the best single predictor of the onset, 

continuance, or desistance [ceasing, stopping] of crime and delinquency is differential 

association with conforming or law-violating peers. . . . 

 Virtually every study that includes a peer association variable finds it to be significantly 

and usually most strongly related to delinquency, alcohol and drug use and abuse, adult 

crime, and other forms of deviant behavior.”
1
 

Current criminologists continue to conduct research on the Akers’s social learning 

theory.
2
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York: Oxford University Press, 2017), pp. 96-99, citations omitted. 
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Supplement 6.5.  Tests and Evaluation of Travis Hirschi’s Control Theory  

Hirschi tested his control theory on a sample of California youths using the self-report method of 

collecting data (discussed and analyzed in Chapter 2 of the text).  The 4,000 junior and senior 

high school students in Hirschi’s sample were given questionnaires designed to measure their 

attitudes toward friends, neighborhood, parents, school, teachers, and human relations.  The 

students were asked to respond to six offenses, indicating for each whether they had (1) never 

committed the offense, (2) committed the offense more than one year ago, (3) committed the 

offense during the past year, or (4) committed the offense during the past year as well as more 

than a year ago.  The responses to these questions were used as an index of self-reported 

delinquency.  In addition, questions were asked about work, money, expectations, aspirations, 

participation in school activities, and use of leisure time.  School records, including grades, and 

police records were also used as data sources for the study.
1
 

The high association between low socioeconomic class and crime, found in the earlier 

studies using official crime data, had been questioned by self-report studies.  Hirschi found 

strong evidence that this traditional association does not exist.  Indeed, he noted very little 

association between social class, as measured by the father's occupation, and admitted or official 

delinquency, with the exception of a low incidence, by both measures, of delinquency among the 

professionals’ sons.  Hirschi did find, however, that boys "whose fathers have been unemployed 

and/or whose families are on welfare are more likely than children from fully employed, 

self-sufficient families to commit delinquent acts."  Hirschi’s research also disclosed that 

positive attitudes toward teachers and school were related to nondelinquent behavior.  He 

suggested that the closer the ties to parents, the less likely it was that the youths would engage in 

delinquent acts.  It was not the parent's status that was important but, rather, the child's 

attachment to the parent.
2
 

 Hirschi concluded that young people who are not very attached to their parents and to 

school are more likely to be delinquent than are those who have these kinds of attachments.  He 

also found that youths who have positive attitudes toward their own accomplishments are more 

likely to believe in the validity and appropriateness of conventional laws and the moral rules of 

society than are youths who are negative about their own accomplishments.  Although Hirschi's 

California study was based on a sample of urban respondents, a study of a rural sample in New 

York state found support for Hirschi's control theory.
3
  However, this study "failed to replicate a 

positive relationship between attachment to parents and attachment to friends. . . . [It] failed to 

show that attachment to friends increases the likelihood of delinquent behavior."  The researcher 

concluded that scholars should go beyond measuring attachment to peers and try to discover the 

type of peer to whom the individual is attached before the analysis has validity for the prediction 

of delinquent behavior.
4
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Other scholars advocate that their findings showed that the type of peer did not matter
5
 

and that the likelihood of delinquent behavior seemed to decrease with attachment to 

conventional peers but to increase with attachment to delinquent peers.
6
  The gender of friends 

mattered in deterring property crimes, with the friendships showing more influence over females 

than males.  Females were more likely to have the type of friendships that investigators believed 

provided the bonding that deterred delinquent behavior.  Their friendships were more intimate 

than those of males, they were more likely to occur in settings with more social control, they 

engaged in fewer risky behaviors than males, and they were more likely to discourage 

offending.
7
 

Hirschi’s social bonding theory has generated extensive and significant research in recent 

years, and, generally, this research supports his theory, although “the magnitude of the 

relationships between social bonding and deviant behavior has ranged from moderate to low.”  

Further, some of the relationships are contrary to those hypothesized by Hirschi.
8
 

 Hirschi recognized that his control theory could not escape unscathed.  In the first place, 

his theory "underestimated the importance of delinquent friends; it overestimated the 

significance of involvement in conventional activities."  Hirschi decided that one should 

probably look at the relationship between delinquent activities and the person's self-concept or 

self-esteem.  That relationship might be important in explaining "the potency of the adult-status 

items, such as smoking, drinking, dating, and driving a car."  Although control theory can help us 

understand these relations, Hirschi noted, it leaves a lot unexplained.
9
 

The influence of Hirschi’s bonding theory can be seen in an analysis that found 

communal school organization and student bonding were predictive of the lack of student 

disorder, delinquency, and victimization.  Communal school organization was defined as the 

“organization of a school as a community, as indicated by supportive relationships between and 

among teachers, administrators, and students, a common set of goals and norms, and a sense of 

collaboration and involvement.”  Schools with high communal organization had better morale 

among both students and faculty, and students bonded with the faculty to a greater extent.  Such 

schools had fewer behavior problems among students, less delinquency, and fewer victimizations 

of teachers and students by other students.  The researchers made the analogy of the communal 
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school organization to that of Sampson’s concept of neighborhood collective efficacy, which was 

discussed in Chapter 5 of the text.
10
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78 

 

Supplement 6.6.  Recent Research on Self-Control Theory 

Christine S. Sellers found some evidence that self-control may explain variables, such as drug 

and alcohol abuse, academic probation, excessive partying, and friendship loss, that are 

associated with courtship violence.  These variables may be indicators of low self-esteem and 

low self-control.  In addition, the theory may explain the fact that many persons who are 

involved in courtship violence are from homes in which domestic violence was experienced.
1
 

 In a test of self-control theory, Carter Hay examined parenting and its role in the 

development of a child’s self-concept.  Hay emphasized that Gottfredson and Hirschi “argue that 

the principal cause of individuals’ low self-control is ineffective child rearing.”  In particular, the 

children of parents who do not watch them closely and who do not recognize and punish the 

child’s deviant behavior will have low self-control.  Those children are more likely to become 

deviant or delinquent than are their counterparts with higher self-control.  But few studies have 

been conducted on the role of parenting in the development of self-control.  In seeking to remedy 

this situation, Hay based his study on the theory of an early psychological approach to self-

control, that of authoritative parenting, referring to parents who are both demanding and 

responsive.  He tested two hypotheses regarding parenting and concluded that there is support for 

self-control theory but that the support was not overwhelming.
2
 

Other scholars looked at parenting and self-control theory in a sample of 2,472 students, 

examining the relationship of parental management, attention-deficit hyperactivity disorder 

(ADHD), and delinquent behavior.  The following results were reported: 

 “First, low self-concept was a strong predictor of both self-reported delinquency and self-

reported arrests. 

 Second, parental monitoring not only increased self-control, but had direct effects on both 

measures of delinquency. 

 Third, the effects of ADHD on delinquency were largely through low self-control.”
3
 

Scholars have also tested the stability thesis of social control theory; that is, that low self-

control not only is developed early in life but also persists over time. Thus, one’s self-control at 

age 7 is more similar to the self-control that one has at age 9 than to one’s degree of self-control 

at age 15 and “parenting still matters for self-control beyond childhood.”
4
 

 Gottfredson and Hirschi’s self-control theory of crime has been used to explain criminal 

victimization.  One study focused on a sample of African American female offenders who had 

committed a wide range of offenses, were considered high-rate offenders, were drug users (used 

illegal drugs at least three times in the previous 30 days), and were not in drug treatment, jail, 

                                                 
1. Christine S. Sellers, “Self-Control and Intimate Violence: An Examination of the Scope and Specification 

of the General Theory of Crime,” Criminology 37(2) (May 1999): 375-404. 
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(August 2001): 707-736. 
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is on p. 471. 
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prison, or any other institution.  After interviewing the women and analyzing the data, the 

researchers concluded as follows: 

The results of this study corroborate that women who display low levels of self-control 

have a higher risk of violent victimization.  Even after commonly applied demographic 

and lifestyle correlates of victimization were controlled, low self-control remained 

significant.
5
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p. 175. 
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Supplement 6.7.  Improving Self-Control: The Key to Crime Prevention? 

The text discusses the general theory of crime developed by Michael T. Gottfredson and Travis 

Hirschi, who placed primary emphasis on self-control as the key to explaining delinquency and 

crime.  This general theory of crime has been described by criminologists as “one of 

criminology’s most important theories.”
1 

If it is true that self-control is a key factor in explaining delinquency and crime, a critical 

question is whether it can be developed and improved by intervention programs. Scholars 

explored that question in their analysis of 34 studies “that investigated the effects of self-control 

improvement programs on child behavior problems” such as those involving conduct, antisocial 

behavior, and delinquency. They limited their analysis to programs aimed at children up to age 

10. They concluded as follows:   

 “self-control improvement programs improve a child’s/adolescent’s self-control, 

 these interventions also reduce delinquency, and  

 the positive effects generally hold across a number of different moderator variables and 

groupings as well as by outcome source (parent-, teacher-, direct observer-, self-, and 

clinical report).  Unpacking these findings yields the overall conclusion that self-control 

is malleable, that self-control can be improved, and that reductions in delinquency follow 

from this self-control improvement.”
2
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Supplement 6.8.  Empirical Research on Labeling Theory 

Attempts have been made to test labeling theory empirically.  In a classic study, Richard D. 

Schwartz and Jerome H. Skolnick measured the reaction of 100 employers to a potential 

employee with a “criminal” record.  The employers were divided into four groups, and each 

group was shown a different folder on the prospective employee.  Stated simply, the conclusion 

was that employers would not offer a job to a person with a criminal record.  The second phase 

of this study included 58 doctors who had been sued for medical malpractice (a civil wrong 

rather than a criminal act) in Connecticut.  There was no evidence that these doctors had lost 

patients because of the malpractice suits.  Most of the doctors reported no change, and five 

specialists reported an increase in their number of patients.
1
 

Schwartz and Skolnick warned of the problems of comparing these two phases of their 

study.  The doctors had a protective institutional environment that did not exist for the 

prospective employee.  The doctors were permitted to continue using hospital facilities and had 

no difficulty getting malpractice insurance, although often at a higher rate.  This protective 

institutional environment may eliminate the negative labeling process that normally occurs after 

one loses a court battle.  Another possible reason for the different reactions in the study’s two 

phases was that physicians were in short supply and unskilled laborers were not.  But most 

probably, the difference in reaction was due to the doctors' occupational status and the protection 

they got from their profession.  An interesting question left unanswered by this study was how a 

doctor would be labeled if he or she had been acquitted of a charge of assault and battery or 

some other criminal offense. 

 One example of the effect of labeling gained national attention in the 1970s.  Eight sane 

researchers of varied backgrounds sought admission to the psychiatric wards of 12 hospitals 

throughout the United States.  The hospitals were of different types; some had excellent 

treatment facilities, and others had poor ones.  The researchers called the hospitals for 

appointments, and upon their arrival for the initial interviews, they feigned mental illness, stating 

that they heard voices.  When asked about the significant events in their backgrounds, all related 

the events accurately; none had a history of pathological experiences.  After admission to the 

hospital, all the pseudopatients acted like sane persons.  All except one had been labeled 

schizophrenic, and none of the doctors or staff suspected the researchers' pseudopatient status.  

Once labeled insane, they were presumed insane by the staff, who interacted with them daily.  

Their behavior did not identify them as insane; the identity came from a label given to them upon 

admission.  Thus, they differed from sane persons only in the label.
2
 

Another study involved the simulation of prison life with student volunteers assigned to 

the roles of correctional officers and inmates.  The experiment had to be terminated because of 

serious problems. Those in the experiment assigned to the role of correctional officers began 

behaving as if they derived pleasure "from insulting, threatening, humiliating and dehumanizing" 

                                                 
1. Richard D. Schwartz and Jerome H. Skolnick, "Two Studies of Legal Stigma," Social Problems 10 (Fall 

1962): 136-141. 

2. D. L. Rosenhan, "On Being Sane in Insane Places," Science 179 (January 1973): 250. 
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those who were inmates.  The ones who were assigned to be inmates became depressed, 

despondent, and helpless and acted in self-deprecating ways.
3
 

Much of the more recent research on labeling theory has focused on juvenile 

delinquency.  This research calls for refining the labeling theory approach.  For example, gender 

roles should be considered.  Male and female juveniles do not necessarily respond to labels in the 

same way.
4
  Social class and race should be taken into account, along with whether the person is 

a first-time or a persistent offender.
5
 The differences in reactions to negative and positive 

labeling should be measured.
6
 

 Specific studies of the impact of labeling often focus on juveniles who are arrested for 

minor offenses and then processed through juvenile courts.  Some of the studies show that these 

juveniles are more often involved in future delinquent or criminal acts, or, as Lemert called it, 

secondary deviance, as compared to adolescents who have not been arrested and processed.  

Some research points to a lack of future involvement in delinquent or criminal activity.  In 

assessing the studies on both sides of the issue, researchers point to the presence of other factors 

influencing future behavior subsequent to a stop or an arrest.  Some intervention programs 

appear to be influential in mitigating the potential effects of arrests and court involvement that 

may lead to future criminal activity.
7
 It appears that there are “additional processes that account 

for the impact of official intervention on subsequent behavior. . . . [T]his process is not a direct, 

independent effect.”
8
 There is evidence that for youths already at greater risk, “arrest amplifies 

subsequent delinquency,” but this is not true in the case of lower risk youths, where police stop 

or arrest appears not to have an effect on subsequent delinquency.
9
  

Finally, research suggests that the effect of police arrest on the youth’s future may be the 

result of secondary sanctioning rather than secondary deviance, thus reflecting the greater 

likelihood that police will arrest in a given case rather than the chances the youth will reoffend. 

                                                 
3. Craig Haney et al., "Interpersonal Dynamics in a Simulated Prison," International Journal of Criminology 

and Penology 1 (1973): 69-97; reprinted in Examining Deviance Experimentally, ed. Darrell J. 

Steffensmeier and Robert M. Terry (Port Washington, NY: Alfred, 1975), p. 223. 

4. Melvin C. Ray and William R. Down, "An Empirical Test of Labeling Theory Using Longitudinal Data," 

Journal of Research in Crime and Delinquency 23 (May 1986): 169-194. 

5. Malcolm W. Klein, "Labeling Theory and Delinquency Policy," Criminal Justice and Behavior 13 (March 

1986): 47-79. 

6. Gordon Bazemore, "Delinquent Reform and the Labeling Perspective," Criminal Justice and Behavior 12 

(June 1985): 131-169. 

7. See, for example, the recent work of Stephanie Ann Wiley et al., “The Unintended Consequences of Being 

Stopped or Arrested: An Exploration of the Labeling Mechanisms Through Which Police Contact Leads to 

Subsequent Delinquency,” Criminology 51(4) (November 2013): 927-966.  For a series of articles on 

labeling theory, see David P. Farrington and Joseph Murray, eds., Labeling Theory: Empirical Tests (New 

Brunswick, NJ: Transaction, 2014).  For a discussion of intervention programs for at-risk children, see 

David P. Farrington and B. C. Welsh, Saving Children from a Life of Crime: Early Risk Factors and 

Effective Interventions (New York: Oxford University Press, 2006). 

8. Emily Restivo and Mark M. Lanier, “Measuring the Contextual Effects and Mitigating Factors of Labeling 

Theory,” Justice Quarterly 32(1) (February 2015): 116-141; quotation is on p. 137. 

9. Robert G. Morris and Alex R. Piquero, “For Whom Do Sanctions Deter and Label?,” Justice Quarterly 

30(5) (October 2013): 837-868; quotation is on p. 837. 
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In conclusion, among otherwise equivalent youth with similar levels of criminal 

offending, those youth unlucky enough to become ensnared by the criminal justice 

system face a daunting task of steering clear from future interaction with the system.  Not 

only is the likelihood of future offending increased for a host of reasons; the likelihood of 

future sanctioning also increases even if criminal behavior does not escalate relative to 

nonarrested counterparts.  Therefore, policy solutions to the detrimental consequences of 

a delinquent label must address not only ways to reduce secondary deviance but also 

secondary sanctions.
10

 

 

                                                 
10.  Akiva M. Liberman et al., “Labeling Effects of First Juvenile Arrests: Secondary Deviance and Secondary 

Sanctioning,” Criminology 52(3) (August 2014): 345-370; quotation is on p. 365. 
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Supplement 6.9.  Restorative Justice in the Criminal Justice Field 

The restorative approach has been implemented in part of the criminal justice field, 

implementing statutory measures and programs that are designed to restore crime victims and the 

community.  Examples are community work service, apologies to crime victims, restitution, and 

other programs to aid crime victims.
1
  The Vermont restorative justice statute is illustrative. Note 

the leeway given to local jurisdictions to develop programs that fit within the spirit of that 

statute. 

Vermont Statutes Annotated, Title 28, Section 2a (2017) 

Restorative justice  

“(a) State policy. — It is the policy of this state that principles of restorative justice be included 

in shaping how the criminal justice system responds to persons charged with or convicted of 

criminal offenses.  The policy goal is a community response to a person's wrongdoing at its 

earliest onset, and a type and intensity of sanction tailored to each instance of wrongdoing.  

Policy objectives are to: 

(1) Resolve conflicts and disputes by means of a nonadversarial community process. 

(2) Repair damage caused by criminal acts to communities in which they occur, and to 

address wrongs inflicted on individual victims. 

(3) Reduce the risk of an offender committing a more serious crime in the future, that 

would require a more intensive and more costly sanction, such as incarceration. 

(b) Implementation. — It is the intent of the General Assembly that law enforcement officials 

develop and employ restorative justice approaches whenever feasible and responsive to specific 

criminal acts, pursuant to sections [citations omitted], concerning court diversion, chapter 

[citations omitted], concerning sentencing, and the provisions of this title, concerning persons in 

the custody of the commissioner of corrections.  It is the further intent of the General Assembly 

that such restorative justice programs be designed to encourage participation by local community 

members, including victims, when they so choose, as well as public officials, in holding 

offenders accountable for damage caused to communities and victims, and in restoring offenders 

to the law-abiding community, through activities: 

(1) Which require offenders to: 

           (A) acknowledge wrongdoing and apologize to victims; 

           (B) make restitution for damage to the victims, consistent with provisions of 

[another statute; citation omitted]; 

(C) make reparation for damage to the community by fulfilling a community 

service; and  

                                                 
1. See, for example, John Braithwaite, Restorative Justice and Responsive Regulation (New York: Oxford 

University Press, 2002); Daniel Van Ness and Karen Heetderks Strong, Restoring Justice (Cincinnati, OH: 

Anderson, 1997); Gordon Bazemore and Mark Schiff, eds., Restorative Community Justice: Repairing 

Harm and Transforming Communities (Cincinnati, OH: Anderson, 2001). 
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(D) when relevant, successfully complete treatment addressing the offense or 

other underlying problematic behavior, or undertake academic or vocational 

training or other self-improving activity. 

(2) Which aid in the recovery of victims, recognizing that victims, particularly of violent 

crime, often suffer lifelong effects and, accordingly, must feel safe and involved in any 

program offered to assist them. 

(3) Which help in identifying the causes of crime and ways community members and 

municipal and State government can reduce or prevent crime in the future.” 
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Supplement 6.10.  Matsueda’s Concept of Reflective Appraisal:  The Self-Concept        

         Approach 

Ross L. Matsueda based his approach on the much earlier theory of George Herbert Mead, 

whose classic Mind, Self, and Society was published in 1934 and discussed earlier in the text, 

when Mead’s concept of self was explained.  According to Mead, in the process of interacting, 

individuals often take the role of the other person and try to discern how that person evaluates his 

or her behavior.  Later in their development, they learn to generalize the roles of others, such as a 

group, a community, or a society.  The behavior children exhibit, for example, may initially be 

labeled by family members as play or mischief (and Matsueda’s theory is read by some to 

suggest that such informal labeling has a greater impact than formal labeling), but a larger group 

or the society may label that same behavior as bad, evil, deviant, or even delinquent.  According 

to Matsueda, 

Eventually, this spiraling labeling process can leave the youth in the hands of juvenile 

justice officials—cut off from conventional society, stigmatized by parents and teachers, 

and left with a delinquent self-image.  Thus, a self-fulfilling prophecy is set up: through 

this process of deviance amplification . . . an otherwise conforming child may eventually 

respond to the initial labeling of harmless acts by confirming the delinquent label.
1
 

Matseuda, along with a collaborator, studied data on juvenile delinquency and found 

support for their concept of reflected appraisal, which refers to a person’s perception of how 

others view him or her. Those who believe that others view them as behaving in a delinquent 

manner in certain situations are more likely to engage in such behavior than are those who view 

others as expecting them to be law-abiding citizens.
2
  

Later research shows some support for the impact of official labeling on the development 

of one’s self-concept
3
 as well as the concept that one’s reflected appraisal may impact the 

labeling by that person’s parents.
4
  This may suggest that labeling theory should be combined 

with learning theory, such as Akers’s social learning theory, into a process called differential 

labeling.
5
  Akers’s reaction to these developments is that the results support the conclusion he 

and his colleagues have made: “[T]he label is more of a result than a cause of the person’s 

deviant behavior.”
6
 

                                                 
1. Ross L. Matsueda, “Reflected Appraisals, Parental Labeling, and Delinquency: Specifying a Symbolic 

Interactionist Theory,” American Journal of Sociology 97 (1992): 1577-1611, reprinted in Criminological 

Theory: Past to Present, eds. Francis T. Cullen and Robert Agnew, 4th ed. (New York: Oxford University 

Press, 2011), pp. 279-285; quotation is on p. 284. 

2. Dawn J. Bartusch and Ross L. Matsueda, “Gender, Reflected Appraisals, and Labeling: A Cross-Group 

Test of an Interactionist Theory of Delinquency,” Social Forces 75 (1996): 145-177. 

3. David Brownfield and Kevin Thompson, “Correlates of Delinquent Identity: Testing Interactionist, 

Labeling, and Control Theory,” International Journal of Criminal Justice Sciences 3 (2008): 44-53. 

4. Bartusch and Matsueda, “Gender, Reflected Appraisals, and Labeling.”  

5. Alex Heckert and Druann Heckert, “Differential Labeling Theory,” Sociological Imagination 46 (2010): 

24-40. 

6. Ronald L. Akers et al., Criminological Theories: Introduction, Evaluation, and Application, 7th ed. (New 

York: Oxford University Press, 2017), p. 164. See pp. 163-164 for a discussion of these developments.  
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Supplement 6.11.  Additional Integrated Theories 

Thornberry:  Interactional Theory  

Terence P. Thornberry combined social learning, social bonding, and social-structural theories 

into interactional theory.  According to Thornberry, the interaction of adolescents with other 

people and institutions results in behavioral outcomes.  Adolescents are not propelled toward 

certain forms of behavior, but behavior is learned through the process of interaction within the 

family, within schools, within other social institutions, and with peers.  The chances of 

delinquency are reduced by a strong attachment to parents, commitment to school, and 

acceptance of society’s conventional values; chances of delinquency are increased when these 

conditions do not exist.  But it is the interaction over time, not just the child’s perception and 

level of attachment and commitment, that is the key to explaining behavior.
1
 

Thornberry emphasized that these interactions change over time; they are not static.  He 

looked at three stages: early adolescence (ages 11 to 13), middle adolescence (ages 15 to 16), and 

late adolescence (ages 18 to 20).  Thornberry advocated that, although weak social controls may 

be the fundamental cause of delinquency, they do not lead directly to delinquency (as classic 

control theory suggests).  Rather, the weakening of controls permits a wider array of behavior, 

including conventional as well as delinquent and criminal behavior.  Also, the interactions are 

reciprocal; so just as delinquent peer groups may increase the chances of an adolescent becoming 

delinquent, delinquent behavior may increase the chances of the person’s movement toward a 

delinquent peer group.  Thornberry also looked at the structural variables of class, race, gender, 

and community of residence, all of which, he claimed, set the stage for the social interactions 

discussed here.  

In later works, Thornberry, along with Marvin D. Krohn, developed the interactional 

theory perspective, suggesting that social bonding and offending affect each other and that both 

change over time.  Life events, such as joining a gang, are influential in this reciprocal 

interaction.  Those juveniles who begin their delinquent activities later in their development 

differ from the early starters in degree but not in kind; in both categories, the key is interaction.
2
 

 The importance of the life event of gang membership on the development and duration 

of delinquency was investigated by numerous researchers, who built on the works of Thornberry 

and his collaborators, as well as other researchers who found higher delinquency among gang 

members than among nongang members.  The important question is whether delinquency 

increases as the result of gang membership.  Researchers have reported that “boys who join 

gangs are more delinquent before entering the gang than those who do not join.”  However, 

“drug selling, drug use, violent behaviors and vandalism of property increase significantly when 

a youth joins a gang.  The delinquency of peers appears to be one mechanism of socialization.”  

                                                 
1. Terence P. Thornberry, “Toward an Interactional Theory of Delinquency,” Criminology 25 (1987): 863-

891. 

2. Terence P. Thornberry and Marvin D. Krohn, “The Development of Delinquency: An Interactional 

Perspective,” in Handbook of Youth and Justice, ed. Susan O. White (New York: Plenum, 2001).  See also 

Thornberry and Krohn, Taking Stock of Delinquency: An Overview of Findings from Contemporary 

Longitudinal Studies (New York: Kluwer/Plenum, 2003). 
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But the research also shows that when boys leave the gangs, they engage in delinquent behavior 

less frequently; thus, the influence of the gang is temporary.
3
 

In their review of interactional theory, Francis T. Cullen and Robert Agnew 

acknowledged that the research is limited and the conclusions tentative, but they concluded that 

the research supported the importance of both developmental issues and reciprocal effects in 

explaining behavior.  Cullen and Agnew also noted that Thornberry and Krohn had recently 

proposed a revision of their theory to include individual traits and biological variables as well as 

the consideration of other life stages.
4
  

Kaplan: Self-Derogation  

The self-derogation theory of Howard B. Kaplan suggests that young people become involved in 

drug use, delinquent or criminal behavior, or other deviant behaviors because they have low self-

esteem or self-derogation.  Kaplan proposed that the following factors, explained by the theories 

in parentheses, can be integrated into self-derogation theory: 

 Stress caused by the inability or failure to live up to society’s expectations (strain 

theory) 

 School and family (control theory) 

 The influence of deviant friends (social learning theory) 

 Self-concept (labeling and symbolic interaction theories) 

According to Kaplan, individuals take actions that maximize their positive self-image and 

minimize their negative self-image, a process he refers to as a self-esteem motive.  Many people 

can achieve positive self-images through this process, but young people who are not able to do 

so may turn to deviant acts and deviant peers to enhance their own self-esteem and self-images.  

Kaplan and others tested the self-derogation theory primarily on adolescent drug abusers and 

found some support for it.
5
 

Robinson: Integrated Systems Theory of Antisocial Behavior 

In his book Why Crime? An Integrated Systems Theory of Antisocial Behavior,
6
 criminologist 

Matthew Robinson explained his position concerning theory integration, which is based on 

                                                 
3. Rachel A. Gordon et al., “Antisocial Behavior and Youth Gang Membership: Selection and Socialization,” 

Criminology 42(1) (February 2004): 55-87; quotations are on p. 56. 

4. Francis T, Cullen and Robert Agnew, eds., Criminological Theory, Past to Present, 4th ed.(New York: 

Oxford University Press, 2011), p. 559.  See also Terence P. Thornberry and Marvin D. Krohn, “Applying 

Interactional Theory to the Explanation of Continuity and Change in Antisocial Behavior,” in Integrated 

Developmental and Life-Course Theories of Offending, ed. David P. Farrington (New Brunswick, NJ: 

Transaction, 2005), pp. 183-210. 

5. Howard B. Kaplan, Self Attitudes and Deviant Behavior (Pacific Palisades, CA: Goodyear, 1975); Kaplan, 

“Drugs, Crime, and Other Deviant Adaptations,” in Drugs, Crime and Other Deviant Adaptations, ed. 

Kaplan (New York: Plenum, 1995), pp. 3-46; Kaplan, “Empirical Validation of the Applicability of an 

Integrative Theory of Deviant Behavior to the Study of Drug Use,” Journal of Drug Issues 26 (1996): 345-

377. 

6. Matthew Robinson, Why Crime? An Integrated Systems Theory of Antisocial Behavior (Upper Saddle 

River, NJ: Prentice-Hall, 2004). 
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integrating academic disciplines, not just concepts or propositions.  Robinson called his approach 

the integrated systems theory (IST).  It begins with a list of facts that we know about crime, such 

as most people who commit crimes begin as juveniles.  Robinson claimed that IST is consistent 

with all of the facts about crime, and it is aimed at explaining the likelihood of engaging in 

antisocial behavior in general.  Robinson listed six philosophical assumptions of his approach: 

 “People choose whether or not to commit crime. 

 People’s choices are influenced by factors beyond their control. 

 The facts that influence people’s choices (and hence their behaviors) are risk factors and 

protective factors. 

 These risk and protective factors exist among six levels of analysis, including cells, 

organisms, groups, communities/organizations, and society. 

 Exposure to risk factors generally increases the risk of antisocial and criminal behavior, 

especially when exposure is frequent, regular, intense, and occurs early in life. 

 Exposure to protective factors generally decreases the risk of antisocial and criminal 

behavior, especially when exposure is frequent, regular, intense, and occurs early in 

life.”
7
   

Risk factors have been identified in numerous academic disciplines, from biology to 

sociology.  Robinson developed a time line involving risk factors that showed which factors are 

most likely to be influential at which time in a person’s life.  For example, genetics is most 

influential in early childhood, and employment is in early adulthood.  Robinson concluded that 

“the more risk factors a person is exposed to during any stage of life, the more likely antisocial 

behavior will occur.”  These risk factors can be counteracted by protective factors.
8
 

Robinson’s developments are recent and have not yet been subjected to rigorous testing.  

However, criminologists have reacted favorably to the theory, with some describing Robinson’s 

work as “perhaps the most ambitious, comprehensive interdisciplinary attempt so far to move 

integration of criminological theory to new heights.”
9
 

One reviewer wrote that Robinson’s integrative theory makes “major contributions to 

criminology” and that his book “is a tour de force for the criminologist who wants to learn 

something about the biosocial perspective.”
10

  Finally, the Danish National Television made a 

documentary about Robinson’s book on integrated theory. 

 

 

                                                 
7. Matthew Robinson, “The Integrated Systems Theory of Antisocial Behavior,” in The Essential 

Criminology Reader, eds. Stuart Henry and Mark M. Lanier (Boulder, CO: Westview Press, 2004), pp. 

319-335; quotation is on p. 326. 

8.  Ibid., p. 333.   

9. Stuart Henry and Mark M. Lanier, The Essential Criminology Reader (Boulder, CO:  Westview Press, 

2006), p. 352. 

10. Anthony Walsh, Book Review, Human Nature Review 5 (December 31, 2005): 87-94; quotation is on p. 

93, http://www.human-nature.com/nibbs/05/awalsh.html, accessed October 8, 2010. 



 

90 

 

Agnew: General Theory 

Robert Agnew, whose strain theory was discussed in Chapter 5 of the text, also developed an 

integrated theory, which he referred to as a general theory that incorporates a broader range of 

variables than other integrated theories.  For example, Agnew’s general theory includes 

personality traits (e.g., irritability), measures of social support, and peer abuse.  Agnew stated 

that his general theory incorporates all of the variables associated with other theories as well as 

the mechanisms associated with those theories.  Finally, he said, it describes the relationships 

among the variables.
11

 

Agnew classified the variables that cause crime into these five clusters associated with 

life domains: 

 Self (irritability/low self-control) 

 Family (poor parenting practices, no/bad marriages) 

 School (negative school experiences, limited education) 

 Peers (peer delinquency) 

 Work (unemployment/bad jobs)
12

   

According to Agnew, others organize the variables by theories, but there are too many 

variables for individual examination, and separating them may be misleading.  For example, 

measuring the impact of family conflict is too narrow.  When family is a risk factor, there are 

probably other influential variables that are associated with the family.  It makes sense to 

combine all the family variables to measure the effect of the family on behavior.  The same goes 

for other variables.
13

  Agnew continued with these propositions: 

 “The life domains have reciprocal effects on one another which vary over the life course. 

. . . 

 Crime affects the life domains and prior crime affects subsequent crime. . . . 

 Life domains interact in affecting crime and one another. . . . 

 Life domains have nonlinear [i.e., ‘As the level of a life domain increases it has an 

increasingly larger effect on crime and the other domains’] and largely contemporaneous 

effects on crime and one another. . . . 

 Biological factors and the larger social environment affect the life domains.”
14

 

Agnew concluded that his theory reflects the basic concepts and propositions of the major 

theories of crime and that it is more than a patchwork result.  He believes that his theory provides 

an answer to the question of “why they do it?”—“although you, the reader, are the final judge.”
15

   

                                                 
11. Robert Agnew, Why Do Criminals Offend? A General Theory of Crime and Delinquency (Los Angeles: 

Roxbury, 2005), p. 208. 

12.  Ibid., p. 209. 

13. Ibid., p. 210. 

14. Ibid., pp. 210-213. 

15. Ibid., p. 214. 
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Bernard and Snipes: Theory Integration Approach  

Thomas L. Bernard and Jeffrey B. Snipes did not develop a new integration theory but, rather, 

suggested five points that must be included in a criminology theory that represents the existing 

theories and lends itself to empirical testing.  Those points are as follows: 

 Rather than focusing on the theories that have been proposed to explain crime, 

criminologists should focus on the variables related to criminal behavior and the 

relationship between and among those variables. 

 Rather than focus on the validity of any given theory, criminologists should focus on 

the usefulness of theories to the scientific process. 

 The process of trying to show that a theory is wrong (e.g., falsifying that theory) 

should give way to concentrating on risk factors and determining which theories 

explain most crime in terms of those risks.  It is impossible to falsify a theory totally 

as crime is so complex that any theory probably has some explanatory ability.  Risk-

factor analysis, however, allows integration of theories because it permits grading 

theories from those that explain a lot of crime down to those that explain less crime. 

 Theories that contradict each other cannot be integrated. 

 The theory should state policy implications clearly.
16

 

Krohn: Network Analysis 

The social learning theory of differential association, along with social bonding theories, form 

the basis of a theory of network analysis proposed by Marvin D. Krohn.  Networks are 

categorized as social or personal.  Personal network refers to a person’s ties to others, including 

individuals within the family, friends, church, and school.  Social network includes sets of 

individuals or groups who are linked by friendship or other relationships.  Individual behavior is 

constrained by social networks; that constraint could be toward conforming or toward delinquent 

behavior, with the direction depending on the number and the nature of those networks.  For 

example, a youngster who lives in a small village where everyone knows everyone will be more 

constrained than one who lives in a more anonymous setting.
17

 

Farrington: Integrated Cognitive Antisocial Potential 

We began our discussion of DLC theories in the text with a reference to an address by David P. 

Farrington, in which he reviewed the life course of the discipline of criminology.  In that 

presentation, Farrington discussed the “ten widely accepted conclusions about the development 

of offending that any DLC theory must be able to explain.”  He then offered his own contribution 

to integrated theory, which he referred to as the integrated cognitive antisocial potential (ICAP) 

theory.  This theory, according to Farrington, integrates concepts from strain, control, learning, 

labeling, and rational choice theories.  The key concept of ICAP theory is antisocial potential 

(AP), which refers to a person’s potential to engage in antisocial acts.  It “assumes that the 

                                                 
16. Thomas J. Bernard et al., Vold’s Theoretical Criminology, 7th ed. (New York: Oxforn University Press, 

2016), pp. 336-338.     

17. Marvin D. Krohn, “The Web of Conformity: A Network Approach to the Explanation of Delinquent 

Behavior,” Social Problems 33 (1986): S81-S93, as cited in Akers et al., Criminological Theories, 7th ed., 

p. 317. 
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translation from antisocial potential to antisocial behavior depends on cognitive (thinking and 

decision-making) processes that take account of opportunities and victims.”  Farrington 

distinguished long-term from short-term AP.  The former “depends on impulsiveness, strain, 

modeling, socialization processes, and life events.”  Short-term AP depends on “motivating and 

situational factors.”
18

 

Individuals can be placed on a continuum from low to high with regard to their AP (and 

this ordering persists over time).  Few people have relatively high levels, but those are the 

persons most likely to commit deviant acts.  AP levels vary with age and reach a peak during the 

teen years “because of changes within individuals in the factors that influence long-term AP (i.e., 

from childhood to adolescence, the increasing importance of peers, and decreasing importance of 

parents).”  The primary factors influencing high AP are “desires for material goods, status among 

intimates, excitement, and sexual satisfaction.  However, these motivations only lead to high AP 

if antisocial methods of satisfying them are habitually chosen.”  Those who have difficulty 

satisfying their needs through legitimate means—such as persons with low incomes, those who 

are unemployed, and those who are not successful in school—are most likely to engage in 

antisocial methods.  They will also be influenced by physical capabilities and behavioral skills.  

As Farrington noted, a small child would have difficulty stealing a car.
19

 

 Long-term AP is influenced by the processes of attachment (children who are not 

attached to prosocial parents will have high AP) and socialization (children who are consistently 

punished for bad behavior and rewarded for good behavior will have low AP).  Exposure to 

antisocial role models increases long-term AP as does impulsiveness, as those who are impulsive 

tend to act quickly without giving significant thought to their behavior.  Life events affect AP; 

for example, AP decreases with marriage or moving from a high crime area, and it increases after 

separation or divorce.  Interaction among these factors is also important.  Thus, persons who are 

exposed to antisocial role models may have higher AP if they also experience poor socialization 

or strain.  Biological factors (e.g., low intelligence) may also be important.
20

 

The factors that determine whether a person with a particular level of AP actually 

commits a crime include the cognitive consideration of the costs and benefits of such behavior; 

for example, the material goods that might be secured; the chances of being apprehended by law 

enforcement officials; and the likely reaction of peers, parents, and partners—as well as the 

person’s past experiences.  According to Farrington, most people act in ways they think are 

rational, “but those with low levels of AP will not commit offenses even when (on the basis of 

subjective expected utilities) it appears rational to do so.”  And persons with high short-term AP 

levels, for example, levels caused by heavy drinking or anger, may commit offenses that are not 

rational.
21

 Further, as a result of the social learning process, the consequences of offending may 

create changes in long-term AP as well as in the cognitive level of future decisions.
22
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Chapter 7.   Violent Crimes 
 

Supplement 7.1.  Violence in the United States in Recent Years 

Many acts of violence have occurred in the United States in recent years.  Some are noted in later 

discussions, but a few are noted here. The year 2017 brought the greatest mass murder scene in 

U.S. history, when on October 1, Stephen Paddock, 64, opened fire from his hotel suite in the 

Mandalay Bay Hotel in Las Vegas, killing 58 (including a security guard at the hotel) and 

wounding hundreds at the country music festival before turning the gun on himself.  On 

November 5 in the small Texas town of Sutherland Springs, a lone gunman identified as Devin 

Patrick Kelley, 26, went on a shooting rampage at the First Baptist Church, killing 25 people and 

an unborn child and wounding at least 20 others just a few days after Sayfullo Saipov, 29, in the 

name of ISIS, drove a truck through a bike path in New York City, killing eight pedestrians and 

bikers and wounding others.  On November 15, in a rural community approximately 115 miles 

north of Sacramento, California, a gunman shot randomly and killed four people, including an 

elementary school child, and wounded ten others. 

 In earlier mass killings, on April 15, 2013, bombs exploded near the finish line of the 

Boston Marathon, killing three people and wounding dozens, some of whom required surgery 

and amputations.  In December 2012, 20-year-old Adam Lanza walked on to the campus of the 

Sandy Hook Elementary School in Newtown, Connecticut, and killed 27 people, including 20 

children, before shooting himself.  Prior to the school shooting rampage, Lanza killed his mother 

in their home. 

Even criminal justice personnel have been recent shooting victims.  In 2013, a prosecutor 

in Texas was shot and killed as he approached the court house; later, the district attorney and his 

wife were gunned down in their home.  A former justice of peace was convicted of these 

murders.  His wife was convicted as an accomplice.  Nor are politicians immune from murderous 

attacks.  The nation rejoiced in the recovery of Congresswoman Gabrielle Giffords, who was 

wounded severely during a shooting spree at a shopping mall in Tucson, Arizona, where she was 

meeting publicly with her constituents.  A federal judge and five others, including a child, were 

killed; 12 others were wounded.  Jared L. Loughner received seven life terms for those crimes. 

In 2012, James E. Holmes entered a Century movie theater in Aurora, Colorado, threw 

gas canisters, and began shooting at random at the 400 patrons there for a preview of The Dark 

Knight Rides. Holmes was convicted of 24 counts of murder and 140 counts of attempted murder 

for his acts in the theater.  The jurors could not agree on the death penalty, and Holmes was 

sentenced to life without parole.  In 2016, he was moved to a prison out of state due to a fight in 

which he was involved previously. 

The text went to press before the FBI released the 2016 Uniform Crime Reports, but the 

data will be included, where relevant, in this supplement.  For an overview, violent crimes, 

which began to increase in 2014 and continued to do so in 2015, rose 4.1 percent between 2015 

and 2016.
1
 

                                                 
1. FBI, Crime in the United States:  Uniform Crime Reports 2017 (September 2017), https://www.fbi.gov, 

accessed October 15, 2017.  This site is the source of 2016 crime data and will not be footnoted at every 

citation throughout this supplement. 

https://www.fbi.gov/
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Supplement 7.2.  Research on Murder 

The theories covered in earlier chapters in the text may be helpful in explaining murder.  In an 

application of institutional anomie theory and social disorganization theory (both discussed in the 

text, Chapter 5) to a comparison of homicide rates of African Americans and whites, 

investigators concluded that whites’ greater access to resources (in contrast to the higher levels 

of disadvantage characteristic of African Americans in their sample) worked to lower homicide 

rates among them.  Whites’ available resources permitted them to gain the political power that 

was important to insulate them and their living and working areas from factors conducive to 

violent crimes.  Greater resources also permitted whites to exercise the informal social controls 

(e.g., intervening in a dispute or fight) that reduce or prevent violent crime.  Resources also give 

whites access to the social, economic, and political institutions that foster social organization and 

thus prevent the social disorganization associated with higher violent crime rates.
1 

 Researchers of violence, especially murder, have also examined gender.  They focus on 

such explanations as biological differences, psychological problems that have developed after 

severe victimizations, and hormonal influences.  Some investigators maintain that traditional 

explanations ignore the possibility that women make rational decisions to engage in violence.  

One study examined 106 violent incidents and the alleged circumstances under which they 

occurred as reported by the 67 women who committed them.  Although these researchers 

described their study as only a first step, they reported challenges to the traditional explanations 

of female violence.  Some women described their violent acts in ways supporting the common 

approaches to female crime (e.g., occurring within domestic situations, often as the result of 

victimization), but others gave as their rationale “the desire for money, respect, and reparation.”  

Clearly, more research is needed, but the traditional notions that men and women engage in 

violence for different reasons are being challenged.  The authors also found racial differences, 

with violence between partners more likely to occur between interracial than intraracial couples, 

and violence was especially more likely when the black partner was the male.
2
 

 

                                                 
1. María Vélez et al., “Structural Inequality and Homicide: An Assessment of the Black-White Gap in 

Killings,” Criminology 41(3) (August 2003): 645-672. 

2. Candace Kruttschnitt and Kristin Carbone-Lopez, “Moving Beyond the Stereotypes: Women’s Subjective 

Accounts of Their Violent Crime,” Criminology 44(2) (May 2006): 321-352. 
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Supplement 7.3.  Rape: An International Crisis? 

Forcible rape is recognized in the United States as a serious, violent crime although one that has 

historically been ignored.  Increasing attention is given to preventing this crime among girls, 

women, and, more recently, boys and men.  In 2017, rape (as measured by the legacy definition) 

increased 4.9 percent in the United States, but the prevalence of reported rapes internationally is 

also gaining attention as illustrated by the following selection of reported crimes in recent years. 

New Delhi, India, 2012, 2013, 2014, 2016 

In December 2012, a 23-year-old medical student, who was gang raped by several men on a 

moving bus, died in the Indian hospital where she underwent surgery for removal of her 

intestines injured by a metal rod used during the attacks.  The lawyer representing three of the six 

men arrested for the crimes stated that the woman was at fault because she should not have been 

out in public with her male companion.  He stated he had never heard of a “respected lady” being 

a rape victim in India.  According to the media, rape is common in India and the number of 

crimes far exceed the 24,000 cases reported in 2011, representing a 25 percent increase over 

those in 2010.  This case resulted in public protests and calls for justice.  In a June 2013 media 

report, a young woman alleged that after she was raped she saw the perpetrator laughing with the 

police.  It was stated that in many cases, the police attempt to convince an alleged rape victim 

that she should reconcile with the rapist.
1 

 A teen who participated in the gang rape was sentenced to three years in a juvenile 

detention center.  He could not be tried as an adult in the Indian system because of his age, and 

three years was the longest sentence for which he was eligible under the juvenile system.  That 

system was under review by India’s Supreme Court.
2 

 Another defendant committed suicide in 

prison; four men between the ages of 19 and 35 were convicted, and all were sentenced to death.  

Under Indian case law, the death sentence is reserved for the “rarest of rare cases, and most 

capital sentences are reversed on appeal.”  Of the 1,455 death sentences imposed between 2001 

and 2011, only four executions were carried out.
3 

In May 2017, the death sentences were upheld 

by India’s Supreme Court.
4
 

Just three months after the death of the medical student rape victim, the Indian Parliament 

passed a bill designed to increase penalties for those who sexually assault girls and women and 

to make the police and prosecutors more responsible in their jobs in such cases.  That same 

month, March of 2013, a Swiss tourist on a cycling tour with her husband was raped by four 

                                                 
1. “Woman Dies After Gang Rape that Galvanized India over the Dangers that Women Face,” New York 

Times (December 29, 2012), p. 7; “Six Accused in Rape Case in India Are Charged with Murder,” New 

York Times (December 30, 2012), p. 8; “Lawyer Blames Rape Case Victims,” Dallas Morning News 

(January 10, 2013), p. 13; “For Rape Victims in India, Police Are Often Part of the Problem, New York 

Times (June 23, 2013), p. 1. 

2. “Youth Gets 3 Years in Fatal Gang Rape that Inflamed India,” New York Times (June 23, 2013), p. 1. 

3. “Four Men in India Gang Rape Get Death Sentences,” Orlando Sentinel (Florida) (September 14, 2013), p. 

10.   

4. “Death Penalty Upheld for 4 in Brutal Rape,” Dallas Morning News (May 6, 2017), p. 7. 
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men.  And in April 2013, the country was once again shocked by a rape—this time, the victim 

was only five years old.  She was tortured and nearly killed.
5
 

In January 2014, 13 men, including the village chief, were arrested and charged with 

raping a young Indian woman after she and her male friend were accused of violating 

community rules.  It was alleged that the young man had asked her to marry him, and she had 

consented to what would have been a legal act but in violation of the village’s strict norms 

against marrying an outsider.  The couple were taken to the village square and tied to separate 

trees.  They were fined; the man paid but the woman’s family refused.  Allegedly, the village 

chief ordered and participated in the gang rapes and told the family that if they reported the rapes 

to the police, they would burn the family home.
6 

In July 2016, three men were accused of raping a woman they raped three years 

previously.  According to the alleged victim’s cousin, the woman stated that the men forced her 

to drink alcohol or a drug and then gang raped her.
7 

Bredasdorp, South Africa, June 2013 

It is reported that South Africa has one of the highest rates of nonpartner forcible rapes in the 

world, with approximately 64,000 cases yearly.  Some experts argue that this estimate is low, 

with thousands of cases occurring but not reported due to a lack of concern with violence against 

women.  Only approximately 10 percent of the reported cases result in convictions.  The death of 

a 17-year-old high school dropout, who had been raped and left to die (“her bowels spilling from 

her abdomen”) but managed to utter the name of her alleged attacker to two persons, led to hope 

that the accused would at least be tried.  The named accuser, along with another man who was 

suspected to have been involved, were arrested quickly and charged with the crimes.  The 

charges were subsequently dropped.  The evidence was in dispute, but there were allegations that 

this was just another example of the country’s refusal to take seriously violent crimes against 

women.
8 

Kabul, Afghanistan, December 2012 

Eighteen-year-old Lal Bibi went public with allegations of gang rape, claiming that the crime 

occurred as revenge for her cousin’s offending of a family “linked to a local militia commander.”  

She alleged that she was abducted by the commander’s men who chained her to a wall and 

sexually assaulted and beat her for five days.  She vows to kill herself if they are not all 

punished.  In Afghanistan, it is said to be the custom for families to kill a woman who is raped, 

as that brings dishonor to them.  Women who are not virgins are not considered fit for marriage.  

The victim’s mother was quoted as saying that if the men are not punished, her daughter should 

be beheaded. “We don’t want her.”  As with most rape cases, the evidence was in question, with 

the accused, members of the local police, arguing that she was forced into a marriage and thus 

                                                 
5. “Bill on Crime Against Women Passes in India,” New York Times (March 22, 2013), p. 4; “Tourist in India 

Is Gang Raped, Police Say,” New York Times (March 17, 2013), p. 14; “Rape of Girl, 5, Draws Focus to 

Child Assault in India,” New York Times (April 22, 2013), p. 3. 

6. “Village Council in India Accused of Ordering Rape,” New York Times (January 25, 2014), p. 10. 

7. “3 in India Are Accused of Raping Woman a Second Time,” New York Times (July 20, 2016), p. 7. 

8. “Dropped Charges in Deadly Rape Provoke Fury in South Africa, and Pessimism,” New York Times (June 

9, 2013), p. 6. 



 

97 

 

the sexual acts did not constitute rape.  Supporters of the victim stated that she was not married 

but rather, abducted and raped.
9 

 

                                                 
9.  “Rape Case, in Public, Cites Abuse by Armed Groups in Afghanistan,” New York Times (June 2, 2012), p. 

1; “Afghan Rape Case Turns Focus on Local Police,” New York Times (June 28, 2012), p. 1 International. 
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Supplement 7.4.  Media Impact on Rape Prosecutions 

Two rape cases captured significant attention and led to speculation that they would hinder future 

investigations and prosecutions of alleged rape cases. 

Kobe Bryant, a superstar basketball player with the Los Angeles Lakers, was accused of 

raping a young woman in a resort hotel in a small Colorado town in 2003.  Bryant admitted that 

he had sexual relations with his accuser but insisted that the acts were consensual. 

 Media attention to the Bryant case was extensive, and the accuser’s sexual history, 

although normally not admissible in court because of the Colorado rape shield statute (see the 

text for a discussion of rape shield statutes), was discussed in the media.  The trial judge ruled 

that the evidence of any sexual conduct the complainant might have had shortly before and after 

the encounter with Bryant was relevant to the issue of injuries she claimed were caused by forced 

sex with the defendant.  Thus, that evidence could be admitted.  The judge also ruled that the 

complainant could not be referred to as the victim during court proceedings.  The accuser’s name 

and picture were published on the Internet and in the tabloid press despite the custom of not 

publishing the name of alleged rape victims.  Finally, some of the documents in the case were 

(allegedly) inadvertently released.  These and perhaps other factors (e.g., death threats) led the 

accuser to withdraw her willingness to go forward with the case, leading the prosecutor to ask for 

and the judge to grant a dismissal.  The complainant continued with her civil case against Bryant.  

Legal commentators pointed out that the filing of that case before the conclusion of the criminal 

case hurt the criminal prosecution because it suggested a financial motive.  The civil case was 

settled out of court, and the terms were confidential. 

Rape counselors and others were concerned that the media coverage in the Bryant case, 

along with the subsequent dismissal of the case, would discourage future victims from reporting 

to the police that they have allegedly been raped by well-known men.  They may be correct, as 

the following information suggests. 

 Reporters for a New Jersey newspaper consulted four members of a local rape victim 

support group and also talked with the district attorney who prosecuted a high-profile rape and 

sodomy case (discussed next) involving a mentally impaired 17-year-old Glen Ridge, New 

Jersey, rape victim and several high school men.  The prosecutor noted that information that was 

supposed to be the subject of private hearings in the Bryant case was leaked to the media and that 

“[t]his has a chilling effect on rape victims coming forth. . . .  They are playing fast and loose 

with the rape shield law.”  The legal director of the Pennsylvania Coalition against Rape 

proclaimed: 

Because defense attorneys are trying to pierce the rape shield law, we are seeing the trial 

before the trial.  The problem, even if information is not revealed in court, is that it’s 

already been leaked and most people have heard of it.  You can’t unring the bell.
1 

The New Jersey report on rape victims quoted one alleged victim, a 20-year-old woman, 

as saying that the media coverage of the Kobe Bryant case kept her from filing a complaint after 

she was raped.  “I can’t watch the news. . . . [I]t aggravates the hell out of me . . . . People try to 

                                                 
1. “Kobe Bryant Rape Case Seen Having a Chilling Effect: Some Fear Fewer Women Will Report Assaults,” 

The Record (Bergen County, NJ) (June 15, 2004), p. 1.  
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find something wrong with rape victims. . . . I don’t want people looking at me differently or 

opening the wound that still hasn’t healed about my being molested as a child.”
2 

The Glen Ridge rape trial of 1989 occurred after a young woman was invited to the home 

of one of the defendants, where she engaged in some of the sex acts “voluntarily” with three 

persons while about a dozen others watched.  Defense attorneys argued that the accuser was an 

aggressive temptress.  Prosecutors alleged that the young woman, who had an IQ of 64 and the 

mental capacity of an 8-year-old, could not give legal consent to sex because of her mental 

condition.  Three youths were convicted of first-degree aggravated sexual assault and sentenced 

to up to 15 years in a youth facility, but all were free pending their appeals, and all had 

completed college and were employed by 1997. 

In 1997, the three convicted defendants were incarcerated, but Kyle Scherzer served only 

about 30 months of his seven-year sentence before being released.  His twin brother, Kevin, and 

the third defendant, Christopher Archer, were sentenced to 15 years in prison.
3
  Archer was 

released in August 2001.  The Glen Ridge case became the subject of a television movie.  

 There are two sides to rape allegations.  There is the possibility of a false claim against 

specific individuals, whose lives may be ruined in the process.  In the spring of 2006, Durham, 

North Carolina, prosecutor Mike Nifong brought charges against three Duke University lacrosse 

players accused of raping a woman at a team party on March 13, 2006.  The three denied the 

charges, and one produced evidence that he was not at the party at the time of the alleged sexual 

assaults.  The media became highly involved in this event and may have been partially 

responsible for the eventual outcome: The state’s Attorney General, Roy A. Cooper, after 

investigation of the allegations, determined that there was no credible evidence that the 

defendants committed the alleged acts.  He made the unusual decision of announcing that Nifong 

was overzealous and that the players were innocent.  Cooper considered filing criminal charges 

against the accuser but decided not to do that, stating that she may really believe that the alleged 

acts occurred. In 2013, the accuser was convicted of murdering her boyfriend. 

Nifong was disbarred after the state bar found that he repeatedly lied and misrepresented 

facts in the case.  He was convicted of lying in court and ordered to serve one day in jail.  He was 

forced to resign his office.  The three accused men filed charges against Nifong and the city for 

malicious prosecution.  The case was settled out of court.  A special prosecutor was assigned to 

the criminal case, and he dropped the charges against the three defendants and declared that they 

were innocent. 

In 2008, Nifong filed for bankruptcy, citing liabilities of over $180 million, most of 

which involved lawsuits filed against him for his actions in the Duke case. 

 

                                                 
2. Ibid. 

3. “Three Imprisoned 4 Years After Rape Trial,” Los Angeles Times (July 1, 1997), p. 9.  
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Supplement 7.5.  Reasons Victims May Not Report Rape 

Since the early 1970s, law enforcement agencies have made policy changes designed to 

encourage sex crime victims to report their victimizations to authorities.  Furthermore, statutory 

revisions now consider a wider range of acts within sex crimes, which may include males, 

spouses, and other domestic partners as victims.  An alleged victim’s prior sexual behavior may 

not be introduced as evidence unless it is related to acts of the accused perpetrator.  In addition, 

victim counselors are available, rape crisis centers have been established, and so on.
1
 

 The finding that some victims do not report being raped because they may not fully 

understand the legal nature of forced sex has some support in recent research.  Bonnie S. Fisher 

and her collaborators looked at the issue of whether women who are rape victims acknowledge 

the experience as rape.  They found that 

only about half the rapes were acknowledged by the victims. . . . [I]t appears that many 

college women who are raped are not fully aware that their victimization was not simply 

a sexual assault or a “mistake” but a potentially serious criminal offense.
2
 

The researchers concluded that the policy implications of these findings are extensive.  Rape 

victims may blame themselves for the acts, and they may not get the benefit of available social, 

medical, and mental health services they need.  They may be victimized again, and their rapists 

might not be processed through criminal justice systems. 

  

                                                 
1.  Eric P. Baumer et al., “Changes in Police Notification for Rape, 1973-2000,” Criminology 41 (3) (August 

2003): 841-872; summarized material is on p. 864. 

2. Bonnie S. Fisher et al., “Acknowledging Sexual Victimization as Rape: Results from a National-Level 

Study,” Justice Quarterly 20(3) (September 2003): 536-574, quotations are on pp. 566-567. 
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Supplement 7.6.  Earlier Research on Rape 

Researchers have studied rapists, but most of those studies do not separate out the violent rapist 

(who causes injuries other than those directly associated with the rape), who is thought to 

account for only a small percentage of rapes.  Thus, it is not surprising that these studies suggest 

that most people convicted of rape are not deviant psychologically.  In fact, an earlier study 

conducted by Paul H. Gebhard and his collaborators reported that most men who raped adult 

women were not distinguishable from other men except for their sexual conduct.  However, 

those convicted of statutory rape were rather impulsive individuals.
1
 

 Further insight into rapists comes from the work of Menachem Amir, who studied a 

sample of 646 forcible rape cases in Philadelphia.  Amir found that most rapes were intraracial, 

with the rate much higher among African Americans than among whites; the offenders and 

victims were young, usually under 25, and were unmarried.  Most of the offenders were 

unemployed and from the lower socioeconomic class.  About one-half of the victims had a 

previous relationship, often a primary one, with the offenders.  The majority of the victims were 

found to be submissive (although that could be because of fear), and the majority of the incidents 

did not involve repeated intercourse or brutality.
2
 

Myths about rapists were discussed by A. Nicholas Groth and H. Jean Birnbaum, who 

conducted clinical studies of 500 rapists.  They reported that rape is more often an expression of 

nonsexual than of sexual needs.  One-third of the sample were married men who had active sex 

lives with their wives, and the majority of the unmarried offenders had active sex lives with 

consenting women.  According to Groth and Birnbaum, rape is not the result of sexual arousal 

but rather of an emotional problem.  Most rapists are persons who lack secure and close 

emotional relationships with others.  Groth and Birnbaum argued that sex is a motivating factor 

in some rapes, usually those occurring between persons who had a previous acquaintance, but 

sex is not the primary motivation for rape. In some cases, sex is not even a relevant variable.
3 

 

                                                 
1. Paul H. Gebhard et al., Sex Offenders (New York: Harper & Row, 1965), pp. 197-205. 

2. See Menachem Amir, “Forcible Rape,” Federal Probation 31 (March 1967): 51-58; Amir, Patterns in 

Forcible Rape (Chicago: University of Chicago Press, 1971). 

3. A. Nicholas Groth and H. Jean Birnbaum, Men Who Rape: The Psychology of the Offender (New York: 

Plenum, 1979), pp. 5-6.  
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Supplement 7.7.  Home Invasion in the State of Connecticut 

The text refers to the 2007 home invasion of Dr. William A. Petit Jr. and his family.  After 

holding all the family hostage for hours during the night, one of the offenders forced the wife, 

Jennifer Hawke-Petit, 48, to drive to her bank and withdraw $15,000.  She was told that if she 

followed orders, neither she nor her family would be harmed.  That, of course, was not true.  

After she and the offender returned to the home, she was strangled and raped.  The younger 

daughter was raped by the offender who remained in the home during the bank trip.  Dr. Petit, 

who had been tied up in the basement, was beaten.  Hawke-Petit and the daughters were doused 

with gasoline before the house was set on fire, and all three died.  Dr. Petit managed to escape 

and run to a neighbor’s house for help.  The two men charged in these crimes had been released 

from prison on parole after serving time for burglary.  

Although it could not be used in this case, Connecticut subsequently enacted a home-

invasion statute, which provides as follows: 

 (a) A person is guilty of home invasion when such person enters or  remains 

unlawfully in a dwelling, while a person other than a participant in the crime is actually 

present in such dwelling, with intent to commit a crime therein, and, in the course of 

committing the offense: (1) Acting either alone or with one or more persons, such person 

or another participant in the crime commits or attempts to commit a felony against the 

person of another person other than a participant in the crime who is actually present in 

such dwelling, or (2) such person is armed with explosives or a deadly weapon or 

dangerous instrument. 

(b) An act shall be deemed "in the course of committing" the offense if it occurs 

in an attempt to commit the offense or flight after the attempt or commission. 

(c) Home invasion is a class A felony and any person found guilty under this 

section shall be sentenced to a term of imprisonment of which ten years may not be 

suspended or reduced by the court.
1
 

The two defendants, Joshua Komisarjevsky and Steven Hayes, were convicted of 

multiple charges, including kidnapping, capital murder, and sexual assault and sentenced to 

death.  In 2012, Connecticut abolished its death penalty, and in 2015, the state supreme court 

held that the repeal must be applied retroactively.  Here is a brief excerpt from the very long 

opinion. 

Connecticut v. Santiago 
318 Conn. 1 (2015), cases and citations omitted 

Palmer, J. 

 Although the death penalty has been a fixture of Connecticut’s criminal law since early 

colonial times, public opinion concerning it has long been divided.  In 2009, growing opposition 

to capital punishment led the legislature to enact [public acts], which would have repealed the 

death penalty for all crimes committed on or after the date of enactment but retained the death 

penalty for capital felonies committed prior to that date.  Then Governor M. Jodi Rell vetoed [the 

act], however, and it did not become law.  Three years later, in 2012, the legislature passed a 

                                                 
1. Conn. Gen. Stat., Section 53a-100aa (2017). 



 

103 

 

materially identical act that prospectively repealed the death penalty. . . . In the present appeal, 

the defendant, Eduardo Santiago . . . [contends] that, following the decision by the elected 

branches to abolish capital punishment for all crimes committed on or after April 25, 2012, it 

would be unconstitutionally cruel and unusual to execute offenders who committed capital 

crimes before that date.  Upon careful consideration of the defendant’s claims in light of the 

governing constitutional principles and Connecticut’s unique historical and legal landscape, we 

are persuaded that, following its prospective abolition, this state’s death penalty no longer 

comports with contemporary standards of decency and no longer serves any legitimate 

penological purpose.  For these reasons, execution of those offenders who committed capital 

felonies prior to April 25, 2012, would violate the state constitutional prohibition against cruel 

and unusual punishment. . . . 

[The court gives the facts of the case and moves to Santiago’s claims.] Specifically, he 

argues that the enactment of [the statute] means that “the death penalty is no longer consistent 

with standards of decency in Connecticut and does not serve any valid penological objective.”  

That claim is the sole issue that we address herein. 

 [The statute] not only reflects this state’s long-standing aversion to carrying out 

executions, but also represents the seminal change in the four century long history of capital 

punishment in Connecticut.  Accompanying this dramatic departure are a host of other important 

developments that have transpired over the past several years.  Historians have given us new 

chronicles of the history and devolution of the death penalty in Connecticut.  Legal scholars have 

provided new understandings of the original meaning of the constitutional prohibition against 

cruel and unusual punishments.  Social scientists repeatedly have confirmed that the risk of 

capital punishment falls disproportionately on people of color and other disadvantaged groups.  

Meanwhile, nationally, the number of executions and the number of states that allow the death 

penalty continue to decline, and convicted capital felons in this state remain on death row for 

decades with every likelihood that they will not be executed for many years to come, if ever.  

Finally, it has become apparent that the duel federal constitutional requirements applicable to all 

capital sentencing schemes—namely, that the jury be provided with objective standards to guide 

its sentence, on the one hand, and that it be accorded unfettered discretion to impose a sentence 

of less than death, on the other—are fundamentally in conflict and inevitably open the door to 

impermissible racial and ethnic biases.  For all these reasons, and in light of the apparent intent 

of the legislature in prospectively repealing the death penalty and this state’s failure to 

implement and operate a fair and functional system of capital punishment, we conclude that the 

state constitution no longer permits the execution of individuals sentenced to death for crimes 

committed prior to the enactment of P.A. 12-5. 

                            ___________________________________ 

The court then wrote a very long opinion explaining in detail its reasons for its decision. 
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Supplement 7.8.  Explanations for Violence  

Bad neighborhoods are often cited as the explanation for delinquent and criminal behavior, 

including violence.  The violent neighborhood variable or, as Elijah Anderson phrased it, the 

“code of the street” thesis, suggests that the higher proportion of violence among African 

American compared with white children can be explained by the structural characteristics of the 

neighborhood as well as those of the families. Children living in families with high levels of 

social disorganization, discrimination, and disadvantages caused by the social structure grow up 

with a cultural code that is conducive to violence. These children have fewer opportunities for 

employment and social status, less social cohesion, more racial isolation, and more economic 

stress. They come from what Anderson called street families, which have fewer social controls 

and adopt the street culture, in contrast to decent families, which are committed to traditional 

values of hard work, education, and so on.
1
 

Two researchers argued that Anderson’s street code thesis needed further study.  They 

analyzed data from 720 African American families in 259 neighborhoods and found overall 

support for the thesis.  The researchers concluded that “neighborhood context, family 

characteristics, and racial discrimination directly influence adopting the street code, and partially 

influence violence indirectly through the street code.”
2
  In a more recent analysis, the same 

investigators concluded that their research generally supports Anderson’s approach, although 

they recognized some limitations of their research.
3
 

These two investigators, along with another colleague, focused a study on childhood 

violence among African American children, utilizing both social-psychological and social-

structural dimensions.  Unlike other research that selected subjects from urban areas, they 

concentrated on youths from small towns and rural areas.
4 

They reported that violent 

neighborhoods do not necessarily produce violent children; clearly, social-psychological factors 

are important in explaining the violence. The evidence showed that parental use of violence and 

their children’s association with violent peers were related to childhood violence. However, there 

was no significant relationship between childhood violence and corporal punishment. Youngsters 

who invested time in a street code that was conducive to violence were likely to engage in 

violence. The researchers found that neighborhood affluence had a positive influence on 

deterring childhood violence, suggesting that the resources such neighborhoods provide are 

important in turning children away from violence.  Likewise, quality parenting was positively 

related to low childhood violence.  Finally, children who observed violent acts were not 

necessarily likely to engage in violence; they might even become desensitized to such violence. 

The researchers concluded: 

                                                 
1. See Elijah Anderson, Code of the Street: Decency, Violence, and the Moral Life of the Inner City (New 

York: W.W. Norton, 1999). 

2. Eric A. Stewart and Ronald L. Simons, “Structure and Culture in African American Adolescent Violence: 

A Partial Test of the ‘Code of the Street’ Thesis,” Justice Quarterly 23(1) (March 2006): 2-33; quotation is 

on p. 2. 

3. Eric A. Stewart and Ronald L. Simons, “Race, Code of the Street, and Violent Delinquency: A Multilevel 

Investigation of Neighborhood Street Culture and Individual Norms of Violence,” Criminology 48(2) (May 

2010): 569-606. 

4. Eric A. Stewart et al., “Assessing Neighborhood and Social Psychological Influences on Childhood 

Violence in an African-American Sample,” Criminology 40(4) (November 2002): 801-829. 
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Overall, our results suggest that simply living in a violent neighborhood does not produce 

violent children, but that family, peer, and individual characteristics play a large role in 

predicting violent offending among children.  This suggests that childhood offending may 

have less to do with neighborhood crime levels than originally thought.
5
 

In a 2016 publication, Stephen W. Baron presented his findings concerning the “code of 

the street.”  Baron argued that more is at issue than the street code in explaining violence. .  He 

examined 400 homeless youths and reported that “anger, self-centeredness, nerve, parental 

warmth, physical abuse, homelessness, negative attitudes toward the police, violent peers, and 

violent victimization moderate the relationship between the street code and violence.”  He found 

that anger is a key factor, along with self-centeredness, and greater nerve, in explaining violence.  

Further, those with physically abusive backgrounds are more likely to embrace the code of the 

street, the impact of which is muted by parental warmth and enhanced by the lack of it.  Poverty 

is also relevant in that the longer the youth are homeless, the more likely they will embrace the 

code of the street.  The longer the youths spend on the streets, the more likely they are to identify 

with the code.  And finally, the more negative their attitudes toward the police, the more likely 

they will identify with the code of the street.
6
 

Another researcher included ethnicity in her study of causes of violence, looking at the 

impact of social-psychological variables on the neighborhood structure as it related to violence.  

She concluded with regard to the relationship between race and ethnicity and violence, “Having 

witnessed and been victimized by violence is by far the most important social psychological 

process in explaining this relationship.”
7 

Other studies of race and violence suggest that, although some changes have occurred, 

the “relative Black effect on violent crime has not changed or declined much during the past 25 

years.”
8 

 One final example of research on violent crimes illustrates the use of theory to explain 

the phenomenon.  Investigators examined data on sexual assaults against 674 college and 

university women in 12 institutions in eight southern states.  They reviewed the literature on rape 

and noted several points of agreement among scholars: 

1.  Sexual assault is the only crime for which most victims are female children or adults. 

2.  The rate of sexual assault against women is 13 times as high as that against men. 

3.  Most female sexual assault victims know their assailants. 

4.  Most perpetrators of sexual assault are men. 

                                                 
5. Ibid., p. 821. 

6. Stephen W. Baron, “It’s More than the Code: Exploring the Factors that Moderate the Street Code’s 

Relationship with Violence,” Justice Quarterly 34(3) (April 2017): 491-516. 

7. Joanne M. Kaufman, “Explaining the Race/Ethnicity-Violence Relationship: Neighborhood Context and 

Social Psychological Processes,” Justice Quarterly 22(2) (June 2005): 224-251; quotation is on p. 224. 

8. Darrell Steffensmeier et al., “Reassessing Trends in Black Violent Crime, 1980-2008: Sorting Out the 

‘Hispanic Effect’ in Uniform Crime Reports Arrests, National Crime Victimization Survey Offender 

Estimates, and U.S. Prisoner Counts,” Criminology 49(1) (February 2011): 197-252; quotation is on p. 235. 
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5.  Sexual assaults are thought to be the most underreported of all crimes, certainly of all 

violent crimes.
9 

These investigators noted that feminist theorists (discussed in Chapter 5 of the text) often 

explain sexual assaults as the result of a patriarchal social structure in which men are the more 

powerful of the two genders.  The male culture perpetuates attitudes and values that are 

conducive to dominating and controlling women through sexual violence.  Although women 

were clearly at a higher risk than men for sexual assaults, not all women experienced equal risk.  

The investigators proposed to use the routine activity approach (also discussed in Chapter 5) to 

enhance feminist theory as an explanation for sexual violence against women.
10 

The investigators interpreted feminist theory (noting that not all theorists agree on the 

exact meaning of this approach) as viewing men as assaulting women in an effort to control or 

have power over specific women or women in general (by instilling fear in women that they will 

become sexual assault victims).  Some studies of male sexual assault offenders support this 

position, even to the point of using the same language (e.g., “I hated her for what she did to me; I 

had to get even with her and hurt her”).  Also, parts of the male culture support male aggression, 

even toward women, and neutralize any guilt male offenders might have about such behavior.
11 

 Some support was found for the use of a routine activity approach as a complement to 

feminist theory in explaining sexual assault victimization of college and university women.  

Specifically, the investigators found higher victimization risks among female athletes as well as 

women who more often engaged in drug use in public, belonged to more clubs, or went out more 

often at night for leisure activities.  “These measures are indicators of exposure and proximity to 

potential offender male peer groups. . . . [These activities] all increase a woman’s visibility to 

men who may be of the mind to sexually assault women.”  In contrast, women who more 

frequently went to movies were at a lower risk for sexual assault, for that is not an activity in 

which they are likely to encounter “male peer groups that may encourage members to sexually 

abuse women.”
12

 

There was no evidence that alcohol use, membership in a sorority, or demographic 

characteristics—all factors associated with sexual assaults in previous studies—were influential.  

There could be various explanations for these differences.  Drug use may be more influential 

than alcohol use, the nonrandom sample may account for the differences, or measures of 

exposure to potential male offenders may be more important than membership in a sorority. 

Thus, for example, the higher risk rate among female athletes than among nonathletes 

may be explained by the fact that the athletes were more closely associated with a group of males 

viewed as potential offenders.  In addition, female athletes may be viewed by male athletes as 

engaging in traditionally male activities and thus needing to be controlled.  Finally, the research 

showed that women who came from more stable family backgrounds were less likely to become 

sexual assault victims than were women from less stable backgrounds.  “Thus, this research 

                                                 
9. Elizabeth Ehrhardt Mustaine and Richard Tewksbury, “Sexual Assault of College Women: A Feminist 

Interpretation of a Routine Activities Analysis,” Criminal Justice Review 27(1) (Spring 2002): 89-123; 

summarized material is on p. 89. 

10. Ibid., p. 90. 

11. Ibid., p. 91. 

12. Ibid., p. 118. 
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indicates that women’s risks of sexual assault in a hot spot for such victimization are primarily 

influenced by exposure to male peer groups or other potential offenders and by family stability 

while growing up.”
13 

 

                                                 
13. Ibid., p. 119. 
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Supplement 7.9.  Legal Issues in Domestic Violence Cases 

As the text notes, in recent years, jurisdictions have changed their rape statutes to include the 

rape of a spouse.  The main issue in all alleged rape cases is consent.  In a 2015 Iowa case, the 

issue was whether the wife, who resided in a nursing home, had the legal ability to consent.  

Donna Lou Rayhons, 78 was dying from Alzheimer’s and, according to the prosecutor, her 

husband, Henry Rayhons, 78, a former Iowa legislator and a retired farmer, had been told that 

her doctor did not believe she was capable of consenting to sex.  The husband testified that 

although his wife enjoyed sex and occasionally was interested in intimate acts, all they did the 

night in question was to hold hands and pray.  Prosecutors argued that her roommate heard 

sounds that led her to believe they were having intercourse; sperm was found on her sheets; and 

a video camera showed the husband discarding his wife’s underwear after he left the room. 

One month after Donna Lou died, Henry Rayhons was charged with raping her, but the 

jury returned a not guilty verdict. Although the evidence may have seemed convincing to some, 

scientists were unable to determine the age of the sperm, and perhaps the jury concluded that the 

couple did not have sex after the doctor told the husband that his wife did not have the mental 

ability to consent.
1 

 

                                                 
1. “Man Found Not Guilty of Abusing Wife,” New York Times (April 23, 2015), p. 18. 
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Supplement 7.10.  Additional Issues Regarding Interpersonal Violence (IPV) 

A critical issue in understanding IPV is explaining why someone becomes a perpetrator of this 

crime.  Researchers have found that persons of all races and social classes are batterers.  

Statistically, battering may occur more often in the lower than in the upper classes, but that may 

be due to variations in reporting.  There appear to be three major factors characteristic of men 

who batter their partners: frustration or stress, gender roles or learned behavior, and alcohol.
1  

Stress may occur for many reasons.  Frustration and stress may result from the man's sense of 

inadequacy as a male, a provider, a father, a husband, or a lover.  Insecurities may result from his 

extreme dependence on his partner coupled with his fear of losing her. 

 Gender roles, learned through the process of socialization, may be related to partner 

battering.  Men learn to be aggressive and dominant and to expect women to be passive and 

subservient.  Any show of superiority by the partner, for example, if she is employed and he is 

unemployed, or if both are employed and she earns more money, may trigger a violent response.  

Many men and women adjust to changing gender roles without violence, but those who continue 

to hold traditional gender-role differentiations may be more likely to explode when the situation, 

by their definition, gets out of hand.  This desire to maintain traditional gender-role stereotypes 

may explain the willingness of some women to tolerate the physical abuse. 

The socialization process may trigger a violent reaction in the man.  If he comes from a 

home in which his mother was battered (a characteristic of many batterers), he may have 

accepted violence as an appropriate way to handle the problems between men and women.  If he 

was battered as a child, he may have decided that it is acceptable for the one who loves you to 

beat you as a method of control.  Alcohol may also be a factor in abusive behavior.  In some IPV 

situations, both spouses are under the influence of alcohol. 

It has been assumed that males who inflict IPV on their partners specialize in this type of 

violence, but some studies have reported that females who inflict IPV are the greater specialists, 

although they are generally reacting defensively.  These findings suggest that current policies 

utilized by special domestic violence courts (discussed in Chapter 13), which react to male 

batterers as specialists, may be misdirected and that these special courts may not be treating 

female IPV perpetrators reasonably either. “Criminalizing the behavior of these women has 

serious consequences,” which includes barring them from some jobs, public housing, and 

welfare benefits, while creating immigration status problems for them.
2
  

 

                                                 
1. Donna M. Moore, Battered Women, (Beverly Hills, CA.: Sage, 1979) pp. 16-19. 

2. Leana A. Bouffard et al., “Gender Differences in Specialization in Intimate Partner Violence: Comparing 

the Gender Symmetry and Violent Resistance Perspectives,” Justice Quarterly 25 (3) (September 2008): 

570-594; quotation is on p. 590. 
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Supplement 7.11.  A Brief History of Marital Rape and the Law 

The following case gives a brief history of the common law on marital rape and explains how 

one jurisdiction did not follow that law.  Notice how the Arkansas Supreme Court construes that 

state’s rape statute to include charges of marital rape even though such is not specified in that 

statute. 

Jones v. State 

74 S.W. 3d 663 (Ark. 2002)  

Appellant Lloyd C. Jones appeals the judgment of the Sebastian County Circuit Court, 

Greenwood District, convicting him of the rape of his estranged wife and sentencing him to ten 

years' imprisonment. Jones raises four points for reversal, one of which is an issue that this court 

has not heretofore considered: Whether Arkansas law prohibits the rape of one spouse by another 

by means of forcible compulsion. Our jurisdiction of this appeal is pursuant to Ark. Sup. Ct. R. 

1-2(b)(1). We find no merit to Jones's arguments, and we affirm. . . . 

[The court discusses the sufficiency of the evidence issue.]  

  Jones was charged with the offense of rape pursuant to [the applicable Arkansas statute]. 

Particularly, the State charged that Jones engaged in sexual intercourse or deviate sexual activity 

with his estranged wife, Charis Jones, by forcible compulsion.  "Forcible compulsion" is defined 

in [the statute] as "physical force or a threat, express or implied, of death or physical injury to or 

kidnapping of any person." Charis testified that on the early morning of December 14, 2000, 

between 2:15 and 3:00 A.M., her husband Lloyd Jones broke into the trailer where Charis was 

living with her three children and a friend and her two children. According to Charis's testimony, 

she and Jones were separated at the time and had been since the week before Halloween 2000. 

On the date in question, she was asleep in her bed when she awoke to find Jones standing over 

her. Jones placed duct tape on her mouth and attempted to handcuff her, but he was unable to get 

the handcuffs on her completely. Jones also held a box cutter blade to her neck and told her that 

if she screamed or called to her roommate, Amy Gothard, he would kill the children and her 

roommate.  

  At some point, Charis was able to get the duct tape off her mouth. Jones did not retape 

her mouth. Jones then asked her to "suck on his penis." Charis agreed to do so. Jones then 

instructed Charis to bend over, and he inserted his penis into her anus. When he had finished 

engaging in anal intercourse, Jones went into the bathroom and cleaned off his penis. He then 

told Charis that he wanted her to perform oral sex again. When he tired of that, Jones asked to 

have vaginal intercourse with Charis, and she complied.  

 When asked by the prosecutor why she complied with Jones's requests for sex, Charis 

stated that she was afraid of Jones. When asked if she had consented to the sexual acts at any 

time during the incident, Charis stated that she had not. She explained that she let Jones do those 

things and she did not call for help or attempt to get away from him, because she "was scared 

that he was going to hurt us." She explained further that her fear stemmed from the fact that "he 

sat there and said he was going to do harm to my children and to my friend and her kids." Charis 

also stated that after they had vaginal intercourse, Jones told her that he was going to come and 

live with her in the trailer, and that they were going to be a family again. Charis testified further 

that Jones told her "that if I wanted out of the marriage by divorce I wouldn't get it because the 
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only way to get out of our marriage was like our wedding vows is through death and I would 

have to die."  

 This court has repeatedly held that the uncorroborated testimony of a rape victim is 

sufficient to sustain a conviction. Accordingly, we could end our review of the evidence here. In 

this case, however, we have corroboration of the victim's testimony in the form of a custodial 

confession by Jones, which was played for the jury.  

  In his statement, Jones admitted that on the date in question, he broke into Charis's trailer, 

placed duct tape on her mouth, and threatened her with a box cutter. Although Jones claimed that 

the box cutter did not have a blade in it at the time, he admitted that he held the box cutter up to 

Charis's neck and told her that if she screamed, "[he] might harm her friend Amy." He admitted 

that Charis engaged in the sexual acts "out of fear and not because she wanted to." He also 

admitted that he had forced Charis to engage in similar sexual acts before, but he maintained that 

this was the only time that he had placed a knife to her throat. He admitted that he had a problem 

and he stated: “I would like for somebody to please help me get help, counseling, ’cause I want 

counseling ’cause I don't really understand why I am doing this, why I do this.” This evidence 

certainly corroborates the victim's testimony that Jones forced her to engage in the sexual acts 

out of fear that he would harm her, her children, her friend, and her friend's children. 

Accordingly, we conclude that there was more than sufficient evidence to convict Jones of rape, 

and we affirm the trial court's denial of a directed verdict.  

II. Rape Within the Marriage 

 For his second point for reversal, Jones raises an issue of first impression in this state, 

namely whether Arkansas law recognizes the crime of rape within a marriage. Jones contends 

that at common law in England, there was no crime of rape within a marriage. He asserts that this 

rule was based on the theory that consent to any and all sexual relations was deemed to have 

been given as part of the marriage contract. He asserts further that when the legislature enacted 

[the Arkansas statute], it thereby adopted the common law of England. Thus, he argues that the 

legislature has never specifically recognized the crime of rape between spouses. The State 

argues, and Jones does not dispute, that this point is procedurally barred because it was not raised 

in the trial court. Notwithstanding, we reject Jones's argument on this point.  

 In adopting our Criminal Code, the General Assembly specifically declared: "The 

provisions of this code shall govern any prosecution for any offense defined by this code and 

committed after January 1, 1976." [The statute in question], which is part of the Criminal Code, 

provides that a person commits the crime of rape by engaging in sexual intercourse or deviate 

sexual activity with another person by forcible compulsion. Under this section, a perpetrator is 

"[a] person" and the victim is "another person." Thus, on its face, this section is neutral both as to 

gender and as to the relationship, if any, between the perpetrator and the victim. This section 

controls all prosecutions for the crime of rape involving forcible compulsion, including those 

instances of forcible rape between spouses. Because the statute controls, the common law of 

England is irrelevant.  Accordingly, we affirm on this issue.  
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Supplement 7.12.  Cal. Penal Code, Section 262 (2017). Spousal rape 

(a) Rape of a person who is the spouse of the perpetrator is an act of sexual intercourse 

accomplished under any of the following circumstances:   

(1) Where it is accomplished against a person's will by means of force, violence, 

duress, menace, or fear of immediate and unlawful bodily injury on the person or 

another. 

(2) Where a person is prevented from resisting by any intoxicating or anesthetic 

substance, or any controlled substance, and this condition was known, or reasonably 

should have been known, by the accused. 

(3) Where a person is at the time unconscious of the nature of the act, and this is 

known to the accused. As used in this paragraph, "unconscious of the nature of the 

act" means incapable of resisting because the victim meets one of the following 

conditions: 

(A) Was unconscious or asleep. 

(B) Was not aware, knowing, perceiving, or cognizant that the act occurred. 

(C) Was not aware, knowing, perceiving, or cognizant of the essential 

characteristics of the act due to the perpetrator's fraud in fact. 

(4) Where the act is accomplished against the victim's will by threatening to retaliate 

in the future against the victim or any other person, and there is a reasonable 

possibility that the perpetrator will execute the threat. As used in this paragraph, 

"threatening to retaliate" means a threat to kidnap or falsely imprison, or to inflict 

extreme pain, serious bodily injury, or death. 

(5) Where the act is accomplished against the victim's will by threatening to use the 

authority of a public official to incarcerate, arrest, or deport the victim or another, and 

the victim has a reasonable belief that the perpetrator is a public official. As used in 

this paragraph, "public official" means a person employed by a governmental agency 

who has the authority, as part of that position, to incarcerate, arrest, or deport another. 

The perpetrator does not actually have to be a public official. 

(b) As used in this section, "duress" means a direct or implied threat of force, would not 

have been performed, or acquiesce in an act to which one otherwise would not have 

submitted. The total circumstances, including the age of the victim, and his or her 

relationship to the defendant, are factors to consider in apprising the existence of duress. 

(c)  As used in this section, "menace" means any threat, declaration, or act that shows an 

intention to inflict an injury upon another. 

(d)  If probation is granted upon conviction of a violation of this section, the conditions of 

probation may include, in lieu of a fine, one or both of the following requirements: 

(1) That the defendant make payments to a battered women's shelter, up to a 

maximum of one thousand dollars ($1,000). 

(2) That the defendant reimburse the victim for reasonable costs of counseling and 

other reasonable expenses that the court finds are the direct result of the defendant's 
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offense. [The statute contains specific information concerning the payment of 

restitution.] 
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Supplement 7.13.  Congressional Findings Concerning Elder Abuse 

 On March 23, 2010, President Barack Obama signed into law the Elder Justice Act as part of the 

national health care bill. The purpose of the Elder Care Act is to amend the Social Security Act 

to “prevent, detect, treat, intervene in, and prosecute elder abuse, neglect, and exploitation, and 

for other purposes.”  Following is a section of the provisions of the act. This provision could be 

removed or altered by any changes Congress makes in the health care bills. 

“Congress finds the following: 

(1) The proportion of the United States population age 60 years or older will drastically 

increase in the next 30 years as more than 76,000,000 baby boomers approach retirement 

and old age. 

(2) Each year, anywhere between 500,000 and 5,000,000 elders in the United States are 

abused, neglected, or exploited.  

(3) Elder abuse, neglect, and exploitation have no boundaries, and cross all racial, social 

class, gender, and geographic lines.  

(4) Victims of elder abuse, neglect, and exploitation are not only subject to injury from 

mistreatment and neglect, they are also 3.1 times more likely than elders who were not 

victims of elder abuse, neglect, and exploitation to die at an earlier age than expected.  

(5) There is a general dearth of data as to the nature and scope of elder abuse, neglect, 

and exploitation. . . . 

(6) Despite the dearth of data in the field, experts agree that most cases of elder abuse, 

neglect, and exploitation are never reported and that abuse, neglect, and exploitation 

shorten a victim's life, often triggering a downward spiral of an otherwise productive, 

self-sufficient elder's life. . . . 

(9) No Federal law has been enacted that adequately and comprehensively addresses the 

issues of elder abuse, neglect, and exploitation and there are very limited resources 

available to those in the field that directly deal with the issues. 

(10) Differences in State laws and practices in the areas of elder abuse, neglect, and 

exploitation lead to significant disparities in prevention, protective and social services, 

treatment systems, and law enforcement, and lead to other inequities.  

 (11) The Federal Government has played an important role in promoting research, 

training, public safety, and data collection, and the identification, development, and 

dissemination of promising health care, social, and protective services, and law 

enforcement practices, relating to child abuse and neglect, domestic violence, and 

violence against women.  The Federal Government should promote similar efforts and 

protections relating to elder abuse, neglect, and exploitation. . . .  

(16) All elements of society in the United States have a shared responsibility in 

responding to a national problem of elder abuse, neglect, and exploitation.”
1
 

                                                 
1. Patient Protection and Affordable Care Act, Public Law 111-148 (2010). 
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Supplement 7.14.  Rape and Sexual Assault Victimization of College-Age Females:  

         Trend Data 

In December 2014, the Bureau of Justice Statistics published the results of its analysis of data 

comparing college-age women with non–college-age women with regard to sexual assaults.  The 

following highlights refer to data from 1995-2013.  

 “The rate of rape and sexual assault was 1.2 times higher for nonstudents (7.6 per 1,000) 

than for students (6.1 per 1,000). 

 For both college students and nonstudents, the offender was known to the victim in about 

80% of rape and sexual assault victimizations. 

 Most (51%) student rape and sexual assault victimizations occurred while the victim was 

pursing leisure activities away from home, compared to nonstudents who were engaged in 

other activities at home (50%) when the victimization occurred. 

 The offender had a weapon in about 1 in 10 rape and sexual assault victimizations against 

both students and nonstudents. 

 Rape and sexual assault victimizations of students (80%) were more likely than 

nonstudent victimizations (67%) to go unreported to police. 

 About a quarter of student (26%) and nonstudent (23%) victims who did not report to 

police believed the incident was a personal matter, and 1 in 5 (20% each) stated a fear of 

reprisal. 

 Student victims (12%) were more likely than nonstudent victims (5%) to state that the 

incident was not important enough to report. 

  Fewer than 1 in 5 female student (16%) and nonstudent (18%) victims of rape and sexual 

assault received assistance from a victim services agency.”
1
 

 

                                                 
1. Sofi Sinozich and Lynn Langton, BJS, Rape and Sexual Assault Victimization Among College-Age Females, 

1995-2013 (December 2014), p. 1, https://www.bjs.com,  accessed July 21, 2015. 
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Supplement 7.15.  California’s Sexual Consent Authorization Statute 

In 2014, California governor Jerry Brown signed into law the following bill, to become part of 

the state’s Education Code, Chapter 16, Section 67386.  

(a) In order to receive state funds, the governing board of each community college 

district, the Trustees of the California State University, the Regents of the University of 

California, and the governing boards of independent postsecondary institutions shall 

adopt a policy concerning sexual assault, domestic violence, and stalking . . . involving a 

student, both on and off campus.  The policy shall include all of the following: 

(1) An affirmative consent standard in the determination of whether consent was 

given by both parties to sexual activity. “Affirmative consent” means affirmative, 

conscious, and voluntary agreement to engage in sexual activity. It is the 

responsibility of each person involved in the sexual activity to ensure that he or she 

has the affirmative consent of the other or others to engage in the sexual activity. 

Lack of protest or resistance does not mean consent, nor does silence mean consent. 

Affirmative consent must be ongoing throughout a sexual activity and can be revoked 

at any time. The existence of a dating relationship between the persons involved, or 

the fact of past sexual relations between them, should never by itself be assumed to be 

an indicator of consent.  

 (2) A policy that, in the evaluation of complaints in any disciplinary process, it shall 

not be a valid excuse to alleged lack of affirmative consent that the accused believed 

that the complainant consented to the sexual activity under either of the following 

circumstances:  

(A) The accused’s belief in affirmative consent arose from the intoxication or 

recklessness of the accused.  

 (B) The accused did not take reasonable steps, in the circumstances known to the 

accused at the time, to ascertain whether the complainant affirmatively consented. 

(3) A policy that the standard used in determining whether the elements of the 

complaint against the accused have been demonstrated is the preponderance of the 

evidence.  

 (4) A policy that, in the evaluation of complaints in the disciplinary process, it shall 

not be a valid excuse that the accused believed that the complainant affirmatively 

consented to the sexual activity if the accused knew or reasonably should have known 

that the complainant was unable to consent to the sexual activity under any of the 

following circumstances:  

(A) The complainant was asleep or unconscious.  

 (B) The complainant was incapacitated due to the influence of drugs, alcohol, or 

medication, so that the complainant could not understand the fact, nature, or 

extent of the sexual activity.  

 (C) The complainant was unable to communicate due to a mental or physical 

condition.  
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(b) In order to receive state funds for student financial assistance, the governing board of 

each community college district, the Trustees of the California State University, the 

Regents of the University of California, and the governing boards of independent 

postsecondary institutions shall adopt detailed and victim-centered policies and protocols 

regarding sexual assault, domestic violence, dating violence, and stalking involving a 

student that comport with best practices and current professional standards. At a 

minimum, the policies and protocols shall cover all of the following:  

(1) A policy statement on how the institution will provide appropriate protections for 

the privacy of individuals involved, including confidentiality.  

(2) Initial response by the institution’s personnel to a report of an incident, including 

requirements specific to assisting the victim, providing information in writing about 

the importance of preserving evidence, and the identification and location of 

witnesses. 

 (3) Response to stranger and nonstranger sexual assault.  

 (4) The preliminary victim interview, including the development of a victim 

interview protocol, and a comprehensive followup victim interview, as appropriate.  

 (5) Contacting and interviewing the accused.  

 (6) Seeking the identification and location of witnesses.  

 (7) Providing written notification to the victim about the availability of, and contact 

information for, on- and off-campus resources and services, and coordination with 

law enforcement, as appropriate.  

 (8) Participation of victim advocates and other supporting people.  

 (9) Investigating allegations that alcohol or drugs were involved in the incident.  

 (10) Providing that an individual who participates as a complainant or witness in an 

investigation of sexual assault, domestic violence, dating violence, or stalking will not 

be subject to disciplinary sanctions for a violation of the institution’s student conduct 

policy at or near the time of the incident, unless the institution determines that the 

violation was egregious, including, but not limited to, an action that places the health 

or safety of any other person at risk or involves plagiarism, cheating, or academic 

dishonesty.  

 (11) The role of the institutional staff supervision.  

(12) A comprehensive, trauma-informed training program for campus officials 

involved in investigating and adjudicating sexual assault, domestic violence, dating 

violence, and stalking cases. 

 (13) Procedures for confidential reporting by victims and third parties.  

(c) In order to receive state funds for student financial assistance, the governing board of 

each community college district, the Trustees of the California State University, the 

Regents of the University of California, and the governing boards of independent 

postsecondary institutions shall, to the extent feasible, enter into memoranda of 

understanding, agreements, or collaborative partnerships with existing on-campus and 
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community-based organizations, including rape crisis centers, to refer students for 

assistance or make services available to students, including counseling, health, mental 

health, victim advocacy, and legal assistance, and including resources for the accused.  

  (d) In order to receive state funds for student financial assistance, the governing board of 

each community college district, the Trustees of the California State University, the 

Regents of the University of California, and the governing boards of independent 

postsecondary institutions shall implement comprehensive prevention and outreach 

programs addressing sexual violence, domestic violence, dating violence, and stalking. A 

comprehensive prevention program shall include a range of prevention strategies, 

including, but not limited to, empowerment programming for victim prevention, 

awareness raising campaigns, primary prevention, bystander intervention, and risk 

reduction. Outreach programs shall be provided to make students aware of the 

institution’s policy on sexual assault, domestic violence, dating violence, and stalking. At 

a minimum, an outreach program shall include a process for contacting and informing the 

student body, campus organizations, athletic programs, and student groups about the 

institution’s overall sexual assault policy, the practical implications of an affirmative 

consent standard, and the rights and responsibilities of students under the policy.  

 (e) Outreach programming shall be included as part of every incoming student’s 

orientation. 
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Supplement 7.16.  Parental Kidnapping 

In addition to kidnapping statutes, some jurisdictions define a separate crime of child stealing, or 

parental kidnapping.  Congress passed the Parental Kidnapping Prevention Act of 1980, which 

permits federal authorities to issue warrants for parents who flee a state’s jurisdiction to avoid 

prosecution for parental kidnapping.  The statute also obligates states, under specified 

circumstances, to recognize the child custody determinations of other states.
1  

The U.S. Supreme 

Court has held, however, that this statute does not give federal courts the power to resolve 

conflicting custody battle disputes between states.  That problem is for Congress to decide 

through appropriate legislation if states refuse to cooperate with the provisions of the federal act.  

Thus, if two states disagree in a child custody case, federal courts cannot solve that dispute in a 

civil action.
2
 

A major problem with child kidnapping cases is that parents who take children illegally 

from a custodial parent may be difficult, if not impossible, to locate.  Some parents begin a new 

life with successful disguises for themselves and for their children; others move to foreign 

countries.  Recent data suggest that such kidnappings are increasing and that they are very 

difficult to solve.
3 

 

                                                 
1. USCS, Title 28, Section 1738A (2017). 

2. Thompson v. Thompson, 484 U.S. 174 (1988). 

3. See, for example, Carole S. Gailor and Cathy C. Hunt, “When a Parent Steals a Child Away,” Trial 42(13) 

(December 2006): 42-47.      
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Supplement 7.17.  Recent Examples of Kidnapping Victims Rescued After Months or Years 

         of Captivity 

 In recent years, a few kidnapping cases have resulted in the safe return of victims.  Elizabeth 

Smart, who was abducted in June 2002 from the bedroom she shared with her younger sister, 

was located nine months later.  Two people were charged with kidnapping and other crimes, and 

in November 2009, one of the defendants, Wanda Eileen Barzee, pleaded guilty but mentally ill, 

asked for forgiveness, and agreed to testify against her husband, Brian David Mitchell.  She is 

serving a 16-year sentence.  After years of hearings and treatment for mental illness, Mitchell 

was tried and convicted in 2010.  He was sentenced to life in prison.  

Jaycee Lee Dugard was kidnapped when she was 11 and held for 18 years before she was 

located in 2009.  Dugard had two children during her captivity by the man who abducted her, 

convicted sex offender Phillip Garrido.  She was held in a shed in the backyard of the defendant 

and his wife, Nancy Garrido. Both defendants were convicted.  Dugard, who wrote a book about 

her life, was awarded $20 million in civil damages. 

In 2013, three Ohio women were rescued from the home in which they were held captive 

for years. Neighbors were shocked in early May 2013 when they heard that three young women 

had been held captive in what they thought was a vacant house.  Amanda Berry, who 

disappeared in 2003 when she was 17 years old, was heard screaming, “I need help.  I have been 

kidnapped for 10 years,” at the front door of a Cleveland, Ohio, home.  Neighbors heard her, 

kicked in the door, and rescued Berry and a small child.  They helped her make a 911 call after 

which officers rescued two other women from the home.  Gina DeJesus had been missing since 

2004, when she disappeared while walking to her home from her grade school.  Michelle Knight 

was 20 when she disappeared in 2002. 

These three young women and the child were examined at a hospital and released. It was 

alleged that the women lived in filthy conditions without adequate food, that the small child was 

fathered by the kidnapper and that he terminated other pregnancies by force.  Ariel Castro was 

arrested and charged with the kidnappings.  He spent only a short time in prison after his life 

sentence before he committed suicide.  
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Supplement 7.18.  Theoretical Assessments of Hate Crimes 

 An analysis of 2,031 hate crimes reported in Pennsylvania revealed that the frequency and the 

severity of hate crimes, along with the police response to them, were related to both community 

and individual influences.  With regard to hate crime victims, investigators found the following: 

 Hate crimes, both in rural and in urban areas, were relatively minor acts. 

 There was a relationship between the type of victim and the severity of the hate crime, 

with antiracial incidents between African Americans and whites precipitating the more 

violent acts, while anti-Semitic targets more often involved low-level property crimes.  

Offenses against multiple groups were more likely to involve acts such as the distribution 

of hate literature. 

 Types of hate crimes differed by counties with, for example, more crimes against gay 

victims occurring in rural than in urban areas, which were more likely to be the scene of 

hate crimes against multiple target groups or Asians.
1
 

 These findings were analyzed in terms of social disorganization theory, which would 

imply that, like other crimes, hate crimes are more likely to occur in urban than in rural 

areas because of the weaker formal and informal social controls resulting from greater 

social disorganization.  These researchers, however, found the opposite: Both personal 

and property hate crimes were significantly higher in rural than in urban areas.  To 

explain this unexpected finding, the researchers suggested that rural people, compared 

with urbanites, may be more prejudiced and less accepting of outsiders.  Or, the actual 

frequency of hate crimes might be the same in urban areas, but those victims might be 

less likely to report them.  Urbanites may consider hate crimes to be so frequent that they 

think law enforcement officials will not respond, so they do not report them.  It is also 

possible that rural areas have fewer hate crimes, but they are more likely reported; 

because of their infrequency, they are taken more seriously.
2
 

 

                                                 
1. Mindy S. Wilson and R. Barry Ruback, “Hate Crimes in Pennsylvania, 1984-99: Case Characteristics and 

Police Responses,” Justice Quarterly 20(2) (June 2003): 373-398; excerpt is summarized from pp. 391-

395. 

2. Ibid. 
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Supplement 7.19.  Legal Issues with Hate Crime and Related Statutes 

The constitutionality of hate crime and related statutes has been questioned. 

In 1992, the Oregon Supreme Court upheld a state statute that makes it a crime for two or 

more people to injure another "because of their perception of that person's race, color, religion, 

national origin or sexual orientation." According to the court, that statute does not violate free 

speech rights because it is directed against conduct rather than speech.
1
   

In 1993, the California hate crime statute withstood claims that it was unconstitutionally 

vague and violated equal protection; and in 1995
2
, the statute was upheld against First 

Amendment claims.
3
 The U.S. Supreme Court has upheld state statutes that provided for 

enhanced sentences for persons convicted of crimes motivated by racial or other bias.
4 

 

In 2003, the U.S. Supreme Court decided Virginia v. Black, which involved three cases 

based on the state’s cross burning statute, which provided as follows: 

It shall be unlawful for any persons or persons, with the intent of intimidating any 

person or group of persons, to burn, or cause to be burned, a cross on the property of 

another, a highway or other public place.  Any person who shall violate any provision of 

this section shall be guilty of a Class 6 felony. 

     Any such burning of a cross shall be prima facie evidence of an intent to intimidate a 

person or group of persons.
5
 

 The Court concluded that the statute is unconstitutional with regard to that last sentence, 

meaning that it cannot be presumed that cross burning is done with an intent to intimidate; that 

intent must be proved beyond a reasonable doubt as there are other reasons for cross burning, 

which the Court discussed. According to the majority, “[W]hile a State, consistent with the First 

Amendment, may ban cross burning carried out with the intent to intimidate, the provision in the 

Virginia Statute treating any cross burning as prima facie evidence of intent to intimidate renders 

the statute unconstitutional in its current form.”
6
 

Justice Clarence Thomas, the only black on the Court, dissented in a scathing opinion, 

which included the following statements: 

In every culture, certain things acquire meaning well beyond what outsiders can 

comprehend.  That goes for both the sacred and the profane.  I believe that cross burning 

is the paradigmatic example of the latter. . . .  

[T]he Ku Klux Klan . . . [is] a terrorist organization, which, in its endeavor to 

intimidate, or even eliminate those its [sic] dislikes, uses the most brutal of methods. 

                                                 
1. State v. Plowman, 838 P.2d 558 (Or. 1992), cert. denied, 508 U.S. 974 (1993). 

2. See In re Joshua H., 13 Cal. App. 4th 1734 (1993), review denied, 1993 Cal. LEXIS 3412 (Cal. 1993); and 

People v. MacKenzie, 34 Cal. App. 4th 1256 (6th Dist. 1995).  The California hate crime statute is codified 

at Cal. Penal Code, Section 422.6 (2017). 

3. In re M.S., 896 P.2d 1365 (Cal. 1995).     

4. See, for example, State v. Mitchell, 508 U.S. 476 (1993); and Apprendi v. New Jersey, 530 U.S. 466 (2000). 

5. Va. Code Ann., Section 18.2-423 (2016). 

6. Virginia v. Black, 538 U.S. 343 (2003). 
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Such methods typically include cross burning. . . . For those not easily frightened, 

cross burning has been followed by more extreme measures, such as beatings and 

murder. . . . Indeed, the connection between cross burning and violence is well ingrained, 

and lower courts have so recognized. . . . 

“A white, conservative, middle-class Protestant, waking up at night to find a 

burning cross outside his house, will reasonably understand that someone is threatening 

him.  His reaction is likely to be very different than if he were to find, say, a burning 

circle or square.  In the latter case, he may call the fire department.  In the former, he will 

probably call the police.” [Quote from one of the briefs submitted to the Court.] 

In our culture, cross burning has almost invariably meant lawlessness and 

understandably instills in its victims well-grounded fear of physical violence. [Thomas 

discussed Virginia’s history on this issue.] 

It is simply beyond belief that, in passing the statute now under review, the 

Virginia legislature was concerned with anything but penalizing conduct it must have 

viewed as particularly vicious.  

 Accordingly, this statute prohibits only conduct, not expression.  And, just as one 

cannot burn down someone’s house to make a political point and then seek refuge in the 

First Amendment, those who hate cannot terrorize and intimidate to make their point.
7
 

 

                                                 
7. Virginia v. Black, 538 U.S. 343, Justice Thomas dissenting. 
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Supplement 7.20.  Stalking Data 

The BJS published a pamphlet in which stalking data were summarized as follows: 

  “[A]n estimated 14 in every 1,000 persons age 18 or older were victims of stalking. 

 About half (46%) of stalking victims experienced at least one unwanted contact per week, 

and 11% of victims said they had been stalked for 5 years or more. 

 The risk of stalking victimization was highest for individuals who were divorced or 

separated—34 per 1,000 individuals. 

 Women were at greater risk than men for stalking victimization; however, women and 

men were equally likely to experience harassment. 

 Male (37%) and female (41%) stalking victimizations were equally likely to be reported 

to the police. 

 Approximately 1 in 4 stalking victims reported some form of cyberstalking such as e-

mail (83%) or instant messaging (35%). 

 46% of stalking victims felt fear of not knowing what would happen next. Nearly 3 in 4 

stalking victims knew their offender in some capacity.”
1
 

 

                                                 
1. Bureau of Justice Statistics Special Report, Stalking/Intimidation, https://www.bjs.gov, accessed December 

16, 2013. 
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Supplement 7.21.  Federal Stalking Statute, USCS, Title 18, Section 2261A (2017)  Stalking. 

Whoever— 

 (1) travels in interstate or foreign commerce or is present within the special maritime and 

territorial jurisdiction of the United States, or enters or leaves Indian country, with the 

intent to kill, injure, harass, intimidate, or place under surveillance with intent to kill, 

injure, harass, or intimidate another person, and in the course of, or as a result of, such 

travel or presence engages in conduct that— 

(A) places that person in reasonable fear of the death of, or serious bodily injury 

to— 

(i) that person; 

(ii) an immediate family member (as defined in another statute) of that 

person; or  

(iii) a spouse or intimate partner of that person; or 

(B) causes, attempts to cause, or would be reasonably expected to cause 

substantial emotional distress to a person described in clause (i), (ii), or (iii) of 

subparagraph (A); or 

(2) with the intent to kill, injure, harass, intimidate, or place under surveillance with 

intent to kill, injure, harass, or intimidate another person, uses the mail, any interactive 

computer service or electronic communication service or electronic communication 

system of interstate commerce, or any other facility of interstate or foreign commerce to 

engage in a course of conduct that— 

(A) places that person in reasonable fear of the death of or serious bodily injury to 

a person described in clause (i), (ii), or (iii) of paragraph (1)(A); or  

(B) causes, attempts to cause, or would be reasonably expected to cause 

substantial emotional distress to a person described in clause (i), (ii), or (iii) of 

paragraph (1)(A), shall be punished as provided in [the statute]. . . . 
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Supplement 7.22.  Research on Stalking: Focus on a Campus 

Researchers have conducted studies of stalkers and their victims.  In an analysis of the problem 

for college and university women, investigators studied subjects for a seven-month period.  

During that time, slightly over 13 percent of the students reported being victimized by stalking.  

The researchers emphasized the seriousness of stalking but noted that few colleges and 

universities had policies concerning the education and prevention of this crime.  They 

emphasized the importance of the routine activity approach in explaining stalking and suggested 

that college and university women should be aware of the activities that underlie stalking: living 

alone, dating, going to bars.  But as the researchers underscored, these are routine activities and 

difficult to avoid in that setting.  More important, women should not be required to alter their 

routine activities to avoid stalkers.  Policies should be in place to reduce the chances of stalking 

victimizations in college and university (as well as other) settings.  The researchers concluded 

that victimization by stalking “is a price of going to college that students should not have to bear 

or, if experienced, should not have to bear alone and without the support of institutional 

officials.”
1
  

Students are not the only stalking victims on campus.  A University of Missouri-Kansas 

City professor was stalked in the form of receiving e-mails with the following verbatim 

comments: 

 “I keep having homicidal fantasies that me keep me up at night around you.” 

 “Am I in the backseat of your car ready to slit your carotid artery?  Am I in the closet at 

your house in . . . ?  Am I underneath your car ready to cut your achilles heel?  Are your 

lug nuts secure on your car?”  

 “I don’t deal with anger and irritation well . . . people who cross me wind up living to 

regret it.  Want to be on my list?” 

 “I seriously want to hurt you, you know that?” 

 “ . . . you may find yourself tied to your own bed in your own home begging for mercy.  

Or having your tongue cut out and your spinal cord cut paralyzing you for life so that you 

can never walk or speak again.  Who knows what the universe has in store for you.  If 

someone invades your home and cuts out your tongue . . . not my fault.  Wishful 

thinking.”
2
 

 

                                                 
1. Bonnie S. Fisher et al., “Being Pursued: Stalking Victimization in a National Study of College Women,” 

Criminology & Public Policy 1(2) (March 2002): 257-308; quotation is on p. 299. 

2. “Former Student Pleads Guilty to Cyberstalking University of Missouri-Kansas City Instructor,” Federal 

Bureau of Investigation (August 15, 2014), https://www.fbi.gov, accessed July 12, 2016. 
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Supplement 7.23.  The Expanding Study of the Crime of Terrorism 

This section includes the following topics: 

 Definitional Issues 

 The Categories of Terrorism 

 Terrorism Victims 

 The Control of Terrorism: Federal Initiatives  

Definitional Issues 

 Although there is little agreement on a definition of terrorism, most people have an idea 

of what it means.  A broad legal definition is found in the American Law Institute's Model Penal 

Code, which defines terrorist threats as follows: 

A person is guilty of a felony if he threatens to commit any crime of violence with 

purpose to terrorize another or to cause evacuation of a building, place of assembly, or 

facility of public transportation, or otherwise to cause serious public inconvenience, or in 

reckless disregard of the risk of causing such terror or inconvenience.
1 

Applied to the political arena, terrorism has been defined simply as "motivated violence for 

political ends."
2 

 The Task Force on Disorders and Terrorism of the National Advisory 

Commission on Criminal Justice Standards defined terrorism as "a tactic or technique by means 

of which a violent act or the threat thereof is used for the prime purpose of creating 

overwhelming fear for coercive purposes."  Terrorism is a political crime but may also be a 

violent personal crime.  Most terrorist acts are carefully planned, and to be effective, terrorists 

must manipulate the community to which the message is addressed.  The inculcation of fear is 

paramount and deliberate; it is the real purpose of the activity, and an audience is important.  In 

this respect, the terror involved in an individual robbery, for example, differs from terrorism.  In 

the latter, the immediate victim is not the important focus; the emphasis is on the larger 

audience.
3 

 In this respect, terrorism differs significantly from violent personal crimes. 

 Professor and security expert H. H. A. Cooper, a noted international authority and 

consultant on terrorism, stated that his own definition of terrorism had evolved during his 

lengthy teaching career.  According to Cooper, “Terrorism is the intentional generation of 

massive fear by human beings for the purpose of securing or maintaining control over other 

human beings.”  He continued: “Terrorism is not a struggle for the hearts and minds of the 

victims nor for their immortal souls.  Rather, it is, as Humpty Dumpty would have said, about 

who is to be master, that is all.” It is a “naked struggle for power, who shall wield it, and to what 

                                                 
1. American Law Institute, Model Penal Code, Section 211.3. 

2. Brian Crozier, Terroristic Activity, International Terrorism Part 4: Hearings Before the Subcommittee to 

Investigate the Administration of the Internal Security Laws of the Senate Committee on the Judiciary, 94th 

Cong., 1st Sess. 180 (1975), quoted in H. H. A. Cooper, "Terrorism: New Dimensions of Violent 

Criminality,” Cumberland Law Review 9 (1978): 370. 

3. National Advisory Committee on Criminal Justice Standards and Goals, Disorders and Terrorism 

(Washington, DC: U.S. Government Printing Office, 1976), p. 3. 
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ends.” Cooper admitted that the definition of terrorism is “as needful and as illusory as ever.”  

But he said, as with pornography, “we know it well enough when we see it.”
4
 

The U.S. Code defines terrorism as follows: 

(1) the term "international terrorism " means activities that— 

(A) involve violent acts or acts dangerous to human life that are a violation of the 

criminal laws of the United States or of any State, or that would be a criminal 

violation if committed within the jurisdiction of the United States or of any State;  

(B) appear to be intended— 

(i) to intimidate or coerce a civilian population; 

(ii) to influence the policy of a government by intimidation or coercion; or 

(iii) to affect the conduct of a government by mass destruction, assassination or 

kidnapping; and 

(C) occur primarily outside the territorial jurisdiction of the United States, or 

transcend national boundaries in terms of the means by which they are accomplished, 

the persons they appear intended to intimidate or coerce, or the locale in which their 

perpetrators operate or seek asylum; . . . 

(5) the term "domestic terrorism " means activities that— 

(A) involve acts dangerous to human life that are a violation of the criminal laws of 

the United States or of any State; 

(B) appear to be intended— 

(i) to intimidate or coerce a civilian population; 

(ii) to influence the policy of a government by intimidation or coercion; or 

(iii) to affect the conduct of a government by mass destruction, assassination, or 

kidnapping; and 

(C) occur primarily within the territorial jurisdiction of the United States.
5
 

The Categories of Terrorism 

 The Task Force on Disorders and Terrorism (hereafter referred to as The Task Force), 

which was directed by Cooper, divided terrorism into six categories: 

1. Civil disorders: "a form of collective violence interfering with the peace, security, 

and normal functioning of the community." 

2. Political terrorism: "violent criminal behavior designed primarily to generate fear 

in the community, or a substantial segment of it, for political purposes." 

                                                 
4. H. H. A. Cooper, “Terrorism: The Problem of Definition Revisited,” American Behavioral Scientist 44 

(February 2001): 881-893; quotations are on pp. 883, 890, 891, and 892. 

5. USCS, Title 18, Section 2331 (2017). 



 

129 

 

3. Nonpolitical terrorism: terrorism that is not aimed at political purposes but that 

exhibits "conscious design to create and maintain a high degree of fear for 

coercive purposes, but the end is individual or collective gain rather than the 

achievement of a political objective." 

4. Quasi terrorism: "those activities incidental to the commission of crimes of 

violence that are similar in form and method to true terrorism but which 

nevertheless lack its essential ingredient."  It is not the main purpose of the quasi 

terrorists "to induce terror in the instant victim," as in the case of true terrorism. 

Typically,  the fleeing felon who takes a hostage is a quasi terrorist, whose 

methods are similar to those of the true terrorist but whose purposes are quite 

different. 

5. Limited political terrorism: "acts of terrorism which are committed for ideological 

or political motives but which are not part of a concerted campaign to capture 

control of the State."  Limited political terrorism differs from real terrorism in the 

former’s lack of a revolutionary approach.  

6. Official or state terrorism: activities carried out by "nations whose rule is based 

upon fear and oppression that reach terrorist proportions."
6
 

Terrorism may consist of acts or threats or both.  The Task Force discussed several 

characteristics that distinguish modern terrorism from classical terrorism in its original form.  

First, as the result of our technological vulnerability, the potential for harm is greater today than 

in the past.  This development, which includes improved intercontinental travel and mass 

communication, has increased the bargaining power of the modern terrorist.  Television has 

carried the activities of terrorists to the entire world, giving modern terrorists more power than 

classical terrorists had.  Finally, modern terrorists believe that through violence, they can 

maintain or increase hope for their causes. 

Terrorism Victims 

 In one sense, all of society is victimized by terrorist acts.  The action taken against the 

immediate victim is coercive and designed to impress others.  Terrorism is not a victimless 

crime.  The immediate victims may be involved incidentally, as when they are killed by a 

randomly placed bomb, or they may be selected with considerable discrimination, as, for 

example, when a prominent politician is assassinated or a businessperson is kidnapped.  

Terrorism is characterized by gross indifference toward the victims, which includes their 

dehumanization and their treatment as mere elements in a deadly power play.  

 The randomness of victimization by terrorism is illustrated by most of the more recent 

terrorist acts, such as the Boston Marathon bombing in 2013 discussed in the text, the bombing 

of the federal building in Oklahoma City, and the 9/11 terrorist attacks.  The ultimate objective 

of the terrorist, particularly the political terrorist, is the establishment of a bargaining position, so 

the identity of the victims is unimportant in most cases.  Kidnapping and taking hostages are 

terrorist techniques par excellence for this purpose.  The victims are treated largely as objects to 

be traded for what the terrorist wants: money, release of prisoners, publication of manifestos, 

                                                 
6. National Advisory Committee, Disorders and Terrorism, pp. 3-7. 
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escape, and so on.  These bargains are extralegal and rest on a recognition of the power of life 

and death that the terrorist holds over victims.  This aspect raises the most serious social, 

political, and humanitarian issues for those who must make these awesome decisions affecting 

the lives and safety of the victims.  

Terrorist victimization produces special individual and collective traumas.  Many 

hostages and kidnap victims experience incongruous feelings toward their captors, and the events 

may constitute a serious challenge to their own value systems.  The most striking manifestation 

of this is the Stockholm syndrome, named after an incident that occurred in the Swedish capital in 

1973.  The Stockholm syndrome is an incongruous feeling of empathy toward the hostage takers 

and a displacement of frustration and aggression on the part of the victims toward authorities.  In 

some terrorist acts, such as those of 9/11, death and destruction occur so rapidly that the 

Stockholm syndrome concept is not applicable. 

Another way many individuals are victimized by terrorist attacks is in the creation of fear 

that leads to changes in lifestyles.  This result occurred among many Americans who were not 

direct victims of 9/11 but who feared additional terrorist acts.  Perhaps the fear of flying that led 

many to cancel flights (or refuse to book them) after these events was the greatest manifestation 

of fear in reaction to the acts. 

The Control of Terrorism: Federal Initiatives 

 What is the most effective way to respond to terrorism?  If the government meets the 

demands of the terrorists, does that concession raise the specter of creating inconvenient or 

unreasonable precedents for the handling of future incidents?  Ted Gurr, author of Why Men 

Rebel, said: "The most fundamental human response to the use of force is counterforce.  Force 

threatens and angers men.  Threatened, they try to defend themselves; angered, they want to 

retaliate."
7 

 

 After terrorist attacks on U.S. planes, skyjacked in large numbers in the 1970s, the 

federal government took action.  Security measures were required in all U.S. airports, and 

skyjacking decreased.  But terrorists are adaptable, as demonstrated by their planting of bombs 

outside the secure areas of airports.  It was obvious on 9/11 that although efforts to secure 

airports and aircraft had increased, they were not sufficient to prevent such attacks.  The 

skyjackers boarded airplanes carrying box cutters, which were apparently used to subdue and 

murder flight attendants and pilots.  And even with the increased security that followed those 

attacks, passengers have boarded planes with knives and guns.  In December 2001, Richard Reid 

boarded a U.S.-bound flight in Paris, France with explosives in his shoes.  Umar Farouk 

Abdulmutallab, 23, a Nigerian national, was charged with attempts to destroy an aircraft bound 

for the United States from the Netherlands on December 24, 2010, in violation of a federal 

statute.
8
  Even more stringent security measures were put into effect in the aftermath of these and 

other security breaches.  

                                                 
7. Ted Robert Gurr, Why Men Rebel (Princeton, NJ: Princeton University Press, 1970), p. 232, quoted in 

Robert G. Bell, "The U.S. Response to Terrorism Against International Civil Aviation," in Contemporary 

Terrorism: Selected Readings, eds. John D. Elliott and Leslie K. Gibson (Gaithersburg, MD: International 

Association of Chiefs of Police, 1978), p. 191. 

8. The defendant was charged with violating USCS, Title 18, Section 32 (2017). 
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In the summer of 1995, President Bill Clinton urged Congress to pass his antiterrorism 

bill.  After considerable negotiation, the House and Senate passed a bill, and President Clinton 

signed it shortly before the first anniversary of the Oklahoma City bombing.  The Antiterrorism 

and Effective Death Penalty Act of 1996 restricts the legal opportunities for death-row and other 

inmates to appeal their sentences.  It makes it more difficult for foreign terrorist groups to raise 

money in the United States and provides for easier deportation of alien terrorists.  It authorizes 

money for fighting terrorism in the United States.  The statute contains provisions for terrorism 

victims, such as mandatory restitution.  There is also a provision for them to have access to 

closed-circuit television to view a trial that has been moved more than 350 miles from the venue 

in which they were victimized by a terrorist act.
9
 

 After 9/11, President George W. Bush proposed and Congress enacted several pieces of 

legislation to create new federal agencies and to empower those agencies and others in the fight 

against terrorism.  The most significant changes occurred as a result of the quick passage of the 

USA Patriot Act (United and Strengthening America by Providing Appropriate Tools Required 

to Intercept and Obstruct Terrorism Act of 2001) in the fall of 2001.  The act expanded the 

powers of the federal government to deal with terrorism.  Many provisions were set to expire on 

December 31, 2005, but the highly controversial bill was, in part, amended and reauthorized by 

Congress and signed by President Obama in 2006, with key provisions extended to 2019.
10

  

The National Homeland Security and Combating Terrorism Act of 2002 coordinates the 

federal agencies involved in domestic preparedness and those that coordinate plans for natural 

and human-made crises and emergency planning.  The legislation provided for the creation of a 

White House Office of Combating Terrorism, empowered to oversee government-wide 

antiterrorism policies and coordinate threats, to be in charge of a national strategy to combat 

terrorism, and to exercise control over the budget for counterterrorism.  A subsection of the act, 

the Homeland Security Information Sharing Act, contains provisions for requiring the federal 

government to share classified information, along with unclassified but sensitive information, 

with state and local law enforcement agencies.
11

 

The Enhanced Border Security and Visa Entry Reform Act of 2002 is an extensive act 

designed to provide greater security with regard to granting foreigners permission to enter the 

United States.
12 

The Public Health Security and Bioterrorism Response Act of 2002 authorized $4.6 

billion to fund measures to protect the United States against bioterrorist attacks.  Among other 

provisions of this act are those aimed at increasing the ability of law enforcement officers to 

respond quickly and efficiently to bioterrorist attacks and funding for public health preparedness.  

It provides funding measures to increase the protection of the nation’s supplies of food, drugs, 

                                                 
9. Antiterrorism and Effective Death Penalty Act of 1996, 104th Cong., 2d Session, No. 104-518 (1996), 

codified at USCS, Title 18, Section 2254 (2017). 

10. The USA Patriot Act of 2001, Public Law No. 207-296, revised and amended, USCS, Title 31, Section 

5332 et seq. The revision Reauthorization Act of 2005, Public Law No. 109-177, 120 is referred to as the 

USA Patriot Improvement and Reauthorization Act of 2005, Public Law No. 109-177, 120 Stat. 192 (9 

March 9, 2006).   

11. Homeland Security and Combating Terrorism Act, Public Law 107-296 (2017). 

12. Enhanced Border Security and Visa Entry Reform Act of 2002, USCS, Title 8, Section 7101 et seq. (2017). 
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and drinking water.  It also contains provisions to allocate funds to state and local governments 

to assist law enforcement to improve their preparation for potential bioterrorist attacks.
13

 

 Two other federal agencies were designed to combat terrorism in the United States.  The 

Department of Homeland Security (DHS) constituted the most extensive federal government 

reorganization in 50 years.  The Transportation Security Administration (TSA) was created by 

the Aviation and Transportation Security Act (ATSA) enacted in November 2001.  The TSA was 

developed to take on the screening functions for all commercial flights.  This job had been 

performed by the Federal Aviation Administration (FAA), which was restructured by the statute.  

The TSA is a part of the DHS and is devoted to transportation security.  

In an effort to determine more about terrorism and, in particular, the 9/11 terrorist acts, 

the U.S. Congress and the president created the National Commission on Terrorist Attacks upon 

the United States.  The 9/11 Commission presented its report to Congress, to the president, and 

to the American people in the summer of 2004.
14

 

Doing justice to the 567 pages of the authorized edition of the 9/11 Commission Report is 

beyond the scope of a college text, but the report cannot go unnoted.  Five Republicans and five 

Democrats reviewed over 2.5 million pages of documents, interviewed more than 1,200 people 

in 10 countries, held 19 days of hearings, and took testimony from 160 witnesses.  The 

commissioners stated that their purpose was not to place blame but to understand, to learn, and to 

make recommendations.  Among the comments on what the commissioners learned are the 

following: 

We learned about an enemy who is sophisticated, patient, disciplined, and lethal.  The 

enemy rallies broad support in the Arab and Muslim world by demanding redress of 

political grievances, but its hostility toward us and our values is limitless.  Its purpose is 

to rid the world of religious and political pluralism, the plebiscite, and equal rights for 

women.  It makes no distinction between military and civilian targets.  Collateral damage 

is not in its lexicon.
15

 

The commission made the following major recommendations for reorganizing the government 

(some of these recommendations, including the national intelligence director, are provided by the 

Intelligence Reform and Terrorism Prevention Act of 2004): 

  “unifying strategic intelligence and operational planning against Islamist terrorists across 

the foreign-domestic divide with a National Counterterrorism Center; 

 unifying the intelligence community with a new National Intelligence Director; 

 unifying the many participants in the counterterrorism effort and their knowledge in a 

network-based information-sharing system that transcends traditional governmental 

boundaries; 

 

                                                 
13. Public Health Security and Bioterrorism Response Act of 2002, Public Law 107-188 (2014). 

14. The commission was established by Public Law 107-306 (November 27, 2002).  The report is entitled The 

9/11 Commission Report: Final Report of the National Commission on Terrorist Attacks upon the United 

States, authorized ed. (New York: Norton, 2004). 

15.  Ibid., p. xvi. 
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 unifying and strengthening congressional oversight to improve quality and 

accountability; and 

 strengthening the FBI and homeland defenders.”
16

 

 

 

                                                 
16. Ibid., pp. 399-400.  The Intelligence Reform and Terrorism Prevention Act of 2004 is codified as Public 

Law 108-458 (2008). 
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Supplement 7.24.  Research on Gun Violence and Control 

Criminologist Lawrence W. Sherman found that "directed police patrols in gun crime 'hot spots' 

can reduce gun crimes by increasing the seizures of illegally carried guns."  When gun seizures 

by police increased by 65 percent, gun crimes decreased by 49 percent.
1
 

Criminologists who looked at the effects of guns in the context of various threatening 

situations found that the effects of weapons did differ by situation.  Attacks were less likely to 

follow threats when guns or knives were involved.  With regard to the effects of guns, “the 

violence-increasing and violence-suppressing effects of gun possession and use almost exactly 

cancel each other out, making the net effect on the likelihood of the victim’s death very close to 

zero.”  Thus, gun control may not only be ineffective in reducing crime, but permitting guns for 

self-defense may actually inhibit crime.
2
 

 Other scholars have reported different results with regard to whether the presence of 

weapons was likely to result in attacks.  Two investigators “found that when a respondent 

possessed a gun or other weapon he was more likely to attack an opponent than when he did not 

have a weapon in his possession.”  But the attack was less likely by those with guns than by 

those in possession of weapons other than guns.  It was suggested that the differences in findings 

between studies was due to the way the researchers defined the stages of conflict.
3 

These findings were questioned in a study of defensive gun use (DGU), in which 

researchers concluded that DGU may provide deterrence in some cases, but it does not in others.  

Specifically, DGU “does not significantly reduce the odds of injury for women or victims 

residing in low-income homes.  The findings also indicate that the deterrent benefit of DGU is 

limited to urban settings.”  Thus, DGU is not “uniformly effective at reducing the likelihood of 

injury during assaults and robberies.”
4 

A study of DGU among convicted felons found no support for the assumption that DGU 

provokes injuries.  But the study raised questions about the deterrent effect of DGU, highlighting 

the observation that “we are not yet in a position to conclude that a relatively large number of 

DGUs implies a large social benefit derived from the availability and use of guns.”  In 

conclusion, “[t]he DGU concept must be more clearly elaborated and empirical evidence must 

                                                 
1. Lawrence W. Sherman et al., The Kansas City Gun Experiment (Washington, DC:  National Institute of 

Justice, January 1995), p. 1. 

2.  Gary Kleck and Karen McElrath, “The Effects of Weaponry on Human Violence,” Social Forces 69 

(1991): 669-692, quotation is on p. 668.  See also Kleck, Point Blank: Guns and Violence in America (New 

York: Aldine de Gruyter, 1991); Kleck, Targeting Guns: Firearms and Their Control (New York: Aldine 

de Gruyter, 1997). 

3. William Wells and Julie Horney, “Weapon Effects and Individual Intent to Do Harm: Influences on the 

Escalation of Violence,” Criminology 40(2) (May 2002): 265-295; quotations are on pp. 288 and 289. 

4  Stephen M. Schnebly, “An Examination of the Impact of Victim, Offender, and Situational Attributes on 

the Deterrent Effect of Defensive Gun Use: A Research Note,” Justice Quarterly 19(2) (June 2002): 377-

398; quotations are on pp. 377 and 397. 



 

135 

 

continue to be gathered before these types of gun uses can be equated with clear social 

benefits.”
5
  

 After an examination of the effects of drug dependency, gang membership, and gun 

possession on repeat offenses after 332 young men ages 17 to 24 were released from prison, 

investigators concluded that although drug dependency and gang membership, along with race 

and institutional behavior, were predictive of repeat offenses after release, gun ownership was 

directly connected.  Gun possession was so pervasive pre- and post-prison that it was impossible 

to measure any unique effect that it might have had on post-prison criminal acts.  The researchers 

looked at the age-graded social control theory of Sampson and Laub and the control theory of 

Hirschi (see again Chapter 6 in the text) and noted the importance of working with 

institutionalized young men on reducing the impact that gang membership and drug involvement 

have upon their release from prison.  Additionally, given the strong relationship between their 

institutional behavior and repeat offenses after release, attention should be given to prison 

programs that might improve that variable.
6 

Other researchers have looked at the use of weapons in interpersonal violence situations.  

Various criminological theories have been applied, and recent research has shown that the less 

intimate and more culturally diverse the offenders and victims are, the more lethal weapons 

become in their interactions.
7 

An analysis by researchers for the Centers for Disease Control and Prevention (CDC) of 

dozens of studies of gun control laws led to the conclusion that there is “insufficient evidence to 

determine the effectiveness of any of the firearms laws.”  The researchers noted this does not 

mean that gun control laws are not effective, but the research does not prove it.
8 

There is also the issue of whether arrests for violation of gun possession laws in a given 

area result in a reduction of firearm violence in that area.  There is some recent evidence that 

firearms arrests may deter later shootings, although it is not clear how much time lapses before 

the deterrence effect begins.
9
 

Charles Wellford and others addressed the issue of what we know about gun violence 

control in a special issue of Criminology & Public Policy, published by the American Society of 

Criminology.  In his editorial introduction, Wellford noted the lack of research and the lack of 

                                                 
5 . William Wells, “The Nature and Circumstances of Defensive Gun Use: A Content Analysis of 

Interpersonal Conflict Situations Involving Criminal Offenders,” Justice Quarterly 19(1) (March 2002): 

127-157; quotation is on p. 152. 

6. Beth M. Huebner et al., “Gangs, Guns, and Drugs: Recidivism Among Serious, Young Offenders,” 

Criminology & Public Policy 6(2) (May 2007): 187-222. 

7. Callie Marie Rennison et al., “Weapon Lethality and Social Distance: A National Test of a Social 

Structural Theory,” Justice Quarterly 28 (4) (August 2011): 576-605. 

8. Robert A. Hahn et al., Centers for Disease Control, First Reports Evaluating the Effectiveness of Strategies 

for Preventing Violence: Firearms Laws, http:www.cdc.gov/mmwr/preview/mmwrhtml/rr5214a2.htm, 

accessed July 1, 2013.  For a discussion of the legal issues regarding gun control and the right to bear arms, 

see Sue Titus Reid, Criminal Law, 9th ed. (New York: Oxford University Press, 2013), pp. 249-252. 

9. For a review of the literature, along with their own findings, see Brian A. Wyant et al., “Deterrence, 

Firearm Arrests, and Subsequent Shootings: A Micro-Level Spatio-Temporal Analysis,” Justice Quarterly 

29(4) (August 2012): 524-545. 
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meaningful theories on violence and emphasized the need for greater research and theoretical 

attention to the relationship between gun control and violence.  He stated, “With better data, 

research-driven theory, and research at the appropriate level of analysis, we can make progress.  

Until then research in this area will continue to be difficult to conduct and use.”
10 

 

                                                 
10. Charles Wellford, “Editorial Introduction: Special Issue on Gun Policy,” Criminology & Public Policy 4(4) 

(November 2005): 673-676; quotation is on p. 675.  Volume 2(3) (July 2003) of this journal carries a 

special section on “Handguns and Violent Crime,” pp. 359-418. 
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Supplement 7.25.  Court Decisions Concerning Gun Control 

 

District of Columbia v. Heller 

54 U.S. 570 (2008), cases and citations omitted 

Scalia, J., delivered the opinion of the Court, in which Roberts, C.J., and Kennedy, Thomas, and 

Alito, JJ., joined.  Stevens, J. filed a dissenting opinion, in which Souter, Ginsburg, and Breyer, 

JJ., joined.  Breyer, J., filed a dissenting opinion, in which Stevens, Souter, and Ginsburg, JJ., 

joined. 

We consider whether a District of Columbia prohibition on the possession of usable 

handguns in the home violates the Second Amendment to the Constitution. 

I 

The District of Columbia generally prohibits the possession of handguns.  It is a crime to 

carry an unregistered firearm, and the registration of handguns is prohibited.  Wholly apart from 

that prohibition, no person may carry a handgun without a license, but the chief of police may 

issue licenses for 1-year periods.  District of Columbia law also requires residents to keep their 

lawfully owned firearms, such as registered long guns, "unloaded and dissembled or bound by a 

trigger lock or similar device" unless they are located in a place of business or are being used for 

lawful recreational activities. . . . 

Respondent Dick Heller is a D.C. special police officer authorized to carry a handgun 

while on duty at the Federal Judicial Center.  He applied for a registration certificate for a 

handgun that he wished to keep at home, but the District refused. He thereafter filed a lawsuit in 

the Federal District Court for the District of Columbia seeking, on Second Amendment grounds, 

to enjoin the city from enforcing the bar on the registration of handguns, the licensing 

requirement insofar as it prohibits the carrying of a firearm in the home without a license, and the 

trigger-lock requirement insofar as it prohibits the use of "functional firearms within the home."  

II 

 We turn first to the meaning of the Second Amendment. 

A 

 The Second Amendment provides: "A well regulated Militia, being necessary to the 

security of a free State, the right of the people to keep and bear Arms, shall not be infringed." 

The two sides in this case have set out very different interpretations of the Amendment.  

Petitioners and today's dissenting Justices believe that it protects only the right to possess and 

carry a firearm in connection with militia service.  Respondent argues that it protects an 

individual right to possess a firearm unconnected with service in a militia, and to use that arm for 

traditionally lawful purposes, such as self-defense within the home. . . .        

IV 

     [T]he inherent right of self-defense has been central to the Second Amendment right.  The 

handgun ban amounts to a prohibition of an entire class of "arms" that is overwhelmingly chosen 

by American society for that lawful purpose.  The prohibition extends, moreover, to the home, 

where the need for defense of self, family, and property is most acute.  Under any of the 
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standards of scrutiny that we have applied to enumerated constitutional rights, banning from the 

home "the most preferred firearm in the nation to 'keep' and use for protection of one's home and 

family," would fail constitutional muster. . . . 

[T]he American people have considered the handgun to be the quintessential self-defense 

weapon.  There are many reasons that a citizen may prefer a handgun for home defense: It is 

easier to store in a location that is readily accessible in an emergency; it cannot easily be 

redirected or wrestled away by an attacker; it is easier to use for those without the upper-body 

strength to lift and aim a long gun; it can be pointed at a burglar with one hand while the other 

hand dials the police.  Whatever the reason, handguns are the most popular weapon chosen by 

Americans for self-defense in the home, and a complete prohibition of their use is invalid. 

 
 We must also address the District's requirement (as applied to respondent's handgun) that 

firearms in the home be rendered and kept inoperable at all times.  This makes it impossible for 

citizens to use them for the core lawful purpose of self-defense and is hence unconstitutional.  

[The Court discussed the issue of the licensing provision, which permits the police chief to issue 

a one-year license, but that was refused in this case, which involves a special policeman.] . . .        

In sum, we hold that the District's ban on handgun possession in the home violates the 

Second Amendment, as does its prohibition against rendering any lawful firearm in the home 

operable for the purpose of immediate self-defense. Assuming that Heller is not disqualified 

from the exercise of Second Amendment rights, the District must permit him to register his 

handgun and must issue him a license to carry it in the home. 

We are aware of the problem of handgun violence in this country, and we take seriously 

the concerns raised by the many amici who believe that prohibition of handgun ownership is a 

solution.  The Constitution leaves the District of Columbia a variety of tools for combating that 

problem, including some measures regulating handguns.  But the enshrinement of constitutional 

rights necessarily takes certain policy choices off the table.  These include the absolute 

prohibition of handguns held and used for self-defense in the home.  Undoubtedly some think 

that the Second Amendment is outmoded in a society where our standing army is the pride of our 

Nation, where well-trained police forces provide personal security, and where gun violence is a 

serious problem.  That is perhaps debatable, but what is not debatable is that it is not the role of 

this Court to pronounce the Second Amendment extinct. 

We affirm the judgment of the Court of Appeals. 

It is so ordered. 

___________________________________ 

 Two years later, the U.S. Supreme Court, in another 5-4 decision in McDonald v. 

Chicago, held that the Second Amendment establishes the right to use handguns for self-defense 

and that the Amendment applies to the states and municipalities.  The Court emphasized that 

self-defense is a basic right.
1
  The Chicago city council subsequently unanimously enacted an 

                                                 
1. McDonald v. Chicago, 561 U.S. 742 (2010). 
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ordinance banning those who possess handguns from carrying their guns outside their homes, 

even onto their porches.
2
 

The second excerpted case, Caetano v. Massachusetts, was decided by the U.S. Supreme 

Court in 2016.  The Court did not issue a signed opinion.  Portions of the per curiam opinion 

from the Court and the concurring opinion are included here. 

Caetano v. Massachusetts 

136 S. Ct. 1027 (2016), cases and citations omitted 

Per Curiam 

The Court has held [in Heller, excerpted earlier] that “the Second Amendment extends, 

prima facie, to all instruments that constitute bearable arms, even those that were not in existence 

at the time of the founding,” and [in McDonald, mentioned above] that this “Second Amendment 

right is fully applicable to the States.” In this case, the Supreme Judicial Court of Massachusetts 

upheld a Massachusetts law prohibiting the possession of stun guns after examining “whether a 

stun gun is the type of weapon contemplated by Congress in 1789 as being protected by the 

Second Amendment.” 

The court offered three explanations to support its holding that the Second Amendment 

does not extend to stun guns.  First, the court explained that stun guns are not protected because 

they “were not in common use at the time of the Second Amendment‘s enactment.”  This is 

inconsistent with Heller’s clear statement that the Second Amendment “extends . . . to . . . arms . 

. . that were not in existence at the time of the founding.” 

The court next asked whether stun guns are “dangerous per se at common law and 

unusual,” in an attempt to apply one “important limitation on the right to keep and carry arms,” 

(referring to “the historical traditional of prohibiting the carrying of ‘dangerous and unusual 

weapons’”).  In so doing, the court concluded that stun guns are “unusual” because they are “a 

thoroughly modern invention.”  By equating “unusual” with “in common use at the time of the 

Second Amendment’s enactment,” the court’s second explanation is the same as the first; it is 

inconsistent with Heller for the same reason. 

 For these three reasons, the explanation the Massachusetts court offered for upholding 

the law contradicts this Court’s precedent.  Consequently, the petition for a writ of certiorari and 

the motion for leave to proceed in forma pauperis are granted.  The judgment of the Supreme 

Judicial Court of Massachusetts is vacated, and the case is remanded for further proceedings not 

inconsistent with this opinion. 

It is so ordered. 

 Justice Alito, with whom Justice Thomas joins, concurring in the judgment. 

After a “bad altercation” with an abusive boyfriend put her in the hospital, Jaime Caetano 

found herself homeless and “in fear for [her] life.”  She obtained multiple restraining orders 

against her abuser, but they proved futile.  So when a friend offered her a stun gun “for self-

defense against [her] former boy friend,” Caetano accepted the weapon. 

                                                 
2. “Illinois: Chicago City Council Passes Tough Gun Law,” New York Times (July 3, 2010).  The Chicago 

ordinance is Municipal Code, Section 8-20-040(a) (2009).  The Oak Park ordinance is Municipal Code, 

Sections 27-2-1 (2007), 27-1-1 (2009). 
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It is a good thing she did.  One night after leaving work, Caetano found her ex-boyfriend 

“waiting for [her] outside.”  He “started screaming” that she was “not gonna [expletive deleted] 

work at this place” any more because she “should be home with the kids” they had together.  

Caetano’s abuser towered over her by nearly a foot and outweighed her by close to 100 pounds.  

But she didn’t need physical strength to protect herself.  She stood her ground, displayed the stun 

gun, and announced: “I’m not gonna take this anymore. . . . I don’t wanna have to [use the stun 

gun on] you, but if you don’t leave me alone, I’m gonna have to.”  The gambit worked.  The ex-

boyfriend “got scared and he left [her] alone.” 

 It is settled that the Second Amendment protects an individual right to keep and bear 

arms that applies against both the Federal Government and the States.  That right vindicates the 

“basic right” of “individual self-defense.”  Caetano’s encounter with her violent ex-boyfriend 

illustrates the connection between those fundamental rights.  By arming herself, Caetano was 

able to protect against a physical threat that restraining orders had proved useless to prevent.  

And, commendably, she did so by using a weapon that posed little, if any, danger of permanently 

harming either herself or the father of her children. 

Under Massachusetts law, however, Caetano’s mere possession of the stun gun that may 

have saved her life made her a criminal.  When police later discovered the weapon, she was 

arrested, tried, and convicted.  The Massachusetts Supreme Judicial Court affirmed the 

conviction. . . . [The opinion discusses the history of banning weapons, the reasoning of the 

Massachusetts Judicial Court, and why that reasoning does not follow the Court’s precedents.] . . 

.  

The lower court’s ill treatment of Heller cannot stand.  The reasoning of the 

Massachusetts court poses a grave threat to the fundamental right of self-defense.  The Supreme 

Judicial Court suggested that Caetano could have simply gotten a firearm to defend herself.  But 

the right to bear other weapons is “no answer” to a ban on the possession of protected arms.  

Moreover, a weapon is an effective means of self-defense only if one is prepared to use it, and it 

is presumptuous to tell Caetano she should have been ready to shoot the father of her two young 

children if she wanted to protect herself.  Courts should not be in the business of demanding that 

citizens use more force for self-defense that they are comfortable using. 

A State’s most basic responsibility is to keep its people safe.  The Commonwealth of 

Massachusetts was either unable or unwilling to do what was necessary to protect Jaime 

Caetano, so she was forced to protect herself.  To make matters worse, the Commonwealth chose 

to deploy its prosecutorial resources to prosecute and convict her of a criminal offense for 

arming herself with a nonlethal weapon that may well have saved her life.  The Supreme Judicial 

Court then affirmed her conviction on the flimsiest of grounds.  This Court’s grudging per 

curiam now sends the case back to that same court.  And the consequences for Caetano may 

prove more tragic still, as her conviction likely bars her from ever bearing arms for self-defense. 

If the fundamental right of self-defense does not protect Caetano, then the safety of all 

Americans is left to the mercy of state authorities who may be more concerned about disarming 

the people than about keeping them safe. 

____________________________________ 

One last issue regarding gun control is how it should apply in domestic violence 

situations.  The U.S. Congress has enacted legislation banning the possession of hand guns by 
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anyone convicted of a “misdemeanor crime of domestic violence.” When confronted with a legal 

challenge to that provision, the U.S. Supreme Court ruled as indicated in the following excerpt. 

 

United States v. Castleman 
134 S. Ct. 1405 (2014), cases and citation omitted 

Sotomayor, J., delivered the opinion of the Court, in which Roberts, C.J., and Kennedy, 

Ginsburg, Breyer, and Kagan, JJ., joined.  Scalia, J., filed an opinion concurring in part in the 

judgment.  Alito, J., filed an opinion concurring in the judgment, in which Thomas, J., joined. 

Recognizing that “[f]irearms and domestic violence strife are a potentially deadly 

combination,” Congress forbade the possession of firearms by anyone convicted of “a 

misdemeanor crime of domestic violence.”    The respondent, James Alvin Castleman, pleaded 

guilty to the misdemeanor offense of having “intentionally or knowingly cause[d] bodily injury 

to” the mother of his child.  The question below us is whether this conviction qualifies as “a 

misdemeanor crime of domestic violence.”  We hold that it does. 

This country witnesses more than a million acts of domestic violence, and hundreds of 

deaths from domestic violence, each year.  Domestic violence often escalates in severity over 

time, and the presence of a firearm increases the likelihood that it will escalate to homicide. . . . 

[The Court explains that the statute at issue was enacted to close a loophole in the 

legislation.  Felons had long been prohibited from having access to firearms, but misdemeanors 

were not included.   The Court continued:] 

 With exceptions that do not apply here, the statute defines a “misdemeanor crime of 

domestic violence as  

an offense that . . . (i) is a misdemeanor under Federal, State, or Tribal law; and (ii) has, 

as an element, the use or attempted use of physical force, or the threatened use of a 

deadly weapon, committed by a current or former spouse, parent, or guardian of the 

victim, by a person with whom the victim shares a child in common, by a person who is 

cohabiting with or has cohabited with the victim as a spouse, parent, or guardian, or by a 

person similarly situated to a spouse, parent, or guardian of the victim. 

[Castleman was charged in a Tennessee court with having “intentionally or knowingly 

cause[d] bodily injury to” the mother of his child in violation of the state statute.  He pleaded 

guilty to the charge.  Some years later, federal authorities learned that he was selling firearms on 

the black market, and he was indicted under the statute at issue in this case.  He moved to 

dismiss the charges on the grounds that they did not involve the “use of physical force.”  The 

District Court agreed that the use of that phrase required the use of violent contact with the 

victim.] The court held that a conviction under the relevant Tennessee statute cannot qualify as a 

“misdemeanor crime of domestic violence” because one can cause bodily injury without “violent 

contact” — for example, by “deceiving [the victim] into drinking a poisoned beverage.” 

[The U.S. Court of Appeals for the Sixth Circuit affirmed, holding that violent force is 

required to qualify under the federal statute; other federal appellate courts have not agreed, and 

the U.S. Supreme Court took the case to settle the conflicts among the circuit courts.  It reversed 

the Sixth Circuit’s decision.  The Court looked to precedent in determining how cases had 

construed the terms “violent” or “violence.”] .  .  . 
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 [W]hereas the word “violent” or “violence” standing along “connotes a substantial 

degree of force, that is not true of ‘domestic violence.’ ‘Domestic violence’ is not merely a type 

of ‘violence’; it is a term of art encompassing acts that one might not characterize as ‘violent’ in 

a nondomestic context. . . .” Indeed, “most physical assaults committed against women and men 

by intimates are relatively minor and consist of pushing, grabbing, shoving, slapping, and 

hitting.” 

  Minor uses of force may not constitute “violence” in the generic sense.  For example [we 

may not describe a squeeze on the arm an act of violence even if it causes bruising.]  But an act 

of this nature is easy to describe as “domestic violence,” when the accumulation of such acts 

over time can subject one intimate partner to the other’s control.  If a seemingly minor act like 

this draws the attention of authorities and leads to a successful prosecution for a misdemeanor 

offense, it does not offend common sense or the English language to characterize the resulting 

conviction as a “misdemeanor crime of domestic violence.” . . . [The Court reviews several cases 

and concludes:] 

We therefore hold that the requirement of “physical force” is satisfied, for purposes of 

[the statute], by the degree of force that supports a common-law battery conviction. 

Applying this definition of “physical force,” we conclude that Castleman’s conviction 

qualifies as a “misdemeanor crime of domestic violence.” 

  [With regard to the Court’s reluctance to decide a case by any issues not properly raised 

or that do not require its action, the opinion states as follows:] 

Finally, Castleman suggests—in a single paragraph—that we should read [the statute] 

narrowly because it implicates his constitutional right to keep and bear arms.   But Castleman has 

not challenged the constitutionality of [the statute] either on its face or as applied to him, and the 

meaning of the statute is sufficiently clear that we need not indulge Castleman’s cursory nod to 

constitutional avoidance concerns. 
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Supplement 7.26. Legal Issues and Pornography 

The U.S. Supreme Court has recognized the First Amendment right of free speech (see Appendix 

A) as embracing the right of adults to view certain forms of pornography.  This does not include a 

right to view pornography involving minors, nor does it include a right to view obscenity.  The 

problem comes in defining the term obscene.  The Supreme Court has held that to be obscene a 

work must meet all the following criteria: 

1. “[T]he average person, applying contemporary community standards, would find 

that the work, taken as a whole, appeals to the prurient interest. 

2.  [T]he work depicts or describes, in a patently offensive way, sexual conduct 

specifically defined by the applicable state [or federal] law, and 

3.  [T]he work, taken as a whole, lacks serious literary, artistic, political, or 

scientific value.”
1 

Prurient interest is defined legally as "a shameful or morbid interest in nudity, sex, or 

excretion."
2
  The U.S. Supreme Court has ruled that state statutes must be judged by local, not 

national, standards.
3
 

In addition to problems of defining what is meant by obscene, attempts to criminalize what 

people possess and view have run into other legal issues.  In particular, issues have been raised 

recently with regard to the Internet and the viewing of child pornography.  

 Congress has made numerous efforts to protect children from pornography and other 

material that might be harmful to them.  One of those laws was part of the Communications 

Decency Act of 1996 (CDA).  In 1997, in the case of Reno v. American Civil Liberties Union, the 

U.S. Supreme Court held that two portions of the act aimed at preventing minors from accessing 

pornography on the Internet were unconstitutional.  The CDA criminalizes the knowing 

transmission of obscene or indecent messages to any recipient under 18 and prohibits knowingly 

sending or displaying to a person under 18 any message “that, in context, depicts or describes, in 

terms patently offensive as measured by community standards, sexual or excretory activities or 

organs.”  Affirmative defenses are provided for those acting in good faith to exclude minors from 

viewing the material.  After a discussion of the nature of the Internet, the U.S. Supreme Court 

stated that the World Wide Web is “both a vast library including millions of readily available and 

indexed publications and a sprawling mall offering goods and services.”
4 

The U.S. Supreme Court described Internet pornography as extending “from the modestly 

titillating to the hardest core.”  The Court noted, however, that generally the sexually explicit 

materials are preceded by warnings about their context and that, unlike listening to materials on the 

radio or watching television, accessing materials on the Internet requires affirmative acts beyond 

that of turning a dial. 

                                                 
1. Miller v. California, 413 U.S. 15 (1973), citations omitted. 

2 . Black's Law Dictionary, special deluxe 5th ed. (St. Paul, MN: West, 1979), p. 1104. 

3. See, for example, FW/PBS, Inc. v. City of Dallas, 493 U.S. 215 (1990). 

4. Reno v. American Civil Liberties Union, 521 U.S. 844 (1997). 
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The U.S. Supreme Court’s analysis was lengthy and involved complicated legal issues, but 

in essence, the Court held that the statute was unconstitutional because it was too broad.  Statutes 

that infringe upon First Amendment free speech rights must be narrowly tailored, and this one was 

not.  The act encompassed material that adults have a right to see, and in the view of the Supreme 

Court, there are no realistic and economically reasonable methods for preventing minors from 

viewing the material without infringing on the rights of adults.  In the words of the U.S. Supreme 

Court: 

It is true that we have repeatedly recognized the governmental interest in protecting 

children from harmful materials.  But that interest does not justify an unnecessarily broad 

suppression of speech addressed to adults.  As we have explained, the Government may not 

“reduce the adult population . . . to . . . only what is fit for children.”  Regardless of the 

strength of the government’s interest in protecting children, “[t]he level of discourse 

reaching a mailbox simply cannot be limited to that which would be suitable for a 

sandbox.”
5 

 In 2003, however, the U.S. Supreme Court upheld a provision of the Children’s Online 

Protection Act (COPA), which requires libraries to place filters on their computers so that children 

cannot access pornography when they ask to use library computers.  Adults who wish to view 

pornography may have the filters removed.  Failure to comply with the statute results in the loss of 

federal funds available to libraries to enhance their Internet access.
6 

Virtual Child Pornography 

 In 2002, the U.S. Supreme Court decided the case of Ashcroft v. The Free Speech 

Coalition.
7 

 This case was appealed from a lower federal court decision that held in 1999 that some 

provisions of the Child Pornography Prevention Act of 1996 (CPPA) violated the First 

Amendment of the U.S. Constitution.  The act prohibits not only pornographic depictions of actual 

children but also “any visual depiction including any photograph, film, video, picture, or computer 

or computer-generated image or picture” that “is, or appears to be, of a minor engaging in sexually 

explicit conduct.”  The phrase “or appears to be” includes what is referred to as virtual child 

pornography, in which the computer is used to generate pictures of children or to change adult 

images to look like children, and the Supreme Court found that language too broad.  A second 

portion of the statute on which the Supreme Court based its opinion criminalized any prohibited 

image “advertised, promoted, presented, described, or distributed in such a manner that conveys 

the impression” that it depicts “a minor engaged in sexually explicit conduct.”  The Supreme Court 

held that the phrase “conveys the impression” is too broad.  The Court cited several examples of 

virtual child pornography that could result in prosecutions under the language of the statute but 

that are part of accepted literature, such as Shakespeare’s Romeo and Juliet.  Those characters are 

only 14, but the impression is that they consummated their relationship; that sex act could, under 

the language of the CPPA, be considered what “appears to be a minor engaged in sexually explicit 

conduct,” even though adults played the parts. 

                                                 
5. Reno v. American Civil Liberties Union, 521 U.S. 844 (1997). 

6. United States v. American Library Association, 539 U.S. 194 (2003). 

7. Ashcroft v. The Free Speech Coalition, 535 U.S. 234 (2002). 
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 The government’s attorneys argued that virtual child pornography might encourage 

persons to become pedophiles and to molest children.  The U.S. Supreme Court agreed that might 

happen but stated that the tendency of speech to encourage criminal behavior is not per se a reason 

to ban that speech.  There is no clear evidence to support a causal relationship between viewing 

pornography and engaging in violent criminal behavior, but it is possible that if scientists could 

show such a relationship, the U.S. Supreme Court would hold differently in such cases.  For now, 

though, the Court emphasized that the First Amendment right to free speech is the beginning of 

freedom and thought.  And although children should not be permitted to view pornography, stated 

the Court, “speech within the rights of adults to hear may not be silenced completely in an attempt 

to shield children from it.”
8 

Congress reacted to the case by passing the Prosecutorial Remedies and Other Tools to End 

the Exploitation of Children Today Act of 2003 (the PROTECT Act), a lengthy statute that 

contains provisions aimed at protecting children from kidnapping, sexual assaults, and other 

crimes as well as from pornography.
9
  The statute was challenged in the case of United States v. 

Williams, in which a federal court in Alabama reversed the pandering conviction of Michael 

Williams and upheld his conviction for possession of child pornography.
10

 

Williams had posted on the Internet that he had good pictures of a child and would trade 

those for other pictures of toddlers.  After several exchanges with an undercover law enforcement 

officer, Williams sent seven images of children, aged approximately 5 to 15, displaying their 

genitals or engaging in sexually explicit activity.  A search of Williams’s computer uncovered 

other depictions of child pornography as well as pictures of sadomasochistic conduct.  Williams 

was arrested and charged with the aforementioned offenses. 

 The pandering charge at issue in this case was based on the act of advertising, promoting, 

presenting, distributing, or soliciting real or purported material “in a manner that reflects the belief 

or that is intended to cause another to believe” that the materials involve child pornography.  The 

Eleventh Circuit held that those words are unconstitutionally broad because they could cover 

anyone who brags about having child pornography but does not actually possess any.  The U.S. 

Supreme Court reversed the lower court in Williams and upheld the constitutionality of the 

PROTECT Act.  According to Justice Antonin Scalia, who wrote the opinion for the Court, the 

First Amendment concerns in the previous statute were eliminated by the fact that the PROTECT 

Act limits the crime to the pandering of child pornography and the requirement that the panderer 

believes and states that the depictions are of real children or that he or she communicates in a way 

designed to make others so believe.
11

 

In June 2004, the U.S. Supreme Court decided Ashcroft v. The American Civil Liberties 

Union.  This case involved the amended child protection law enacted in 1998, the 1998 Child 

                                                 
8. Ashcroft v. The Free Speech Coalition, 535 U.S. 234.  The Child Pornography Protection Act of 1966 

(CPPA) is part of the Communications Decency Act of 1996.  At issue in the case were USCS, Title 18, 

Sections 2256 (8)(B) and 2256(8)(D) (2017).  

9. The Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act of 2003 (the 

PROTECT Act), Public Law 108-21 (2010). 

10. The promotion or pandering provision is codified at USCS, Chapter 18, Section 2252A(a)(3)(B) (2014), and 

the possession provision is codified at USCS, Chapter 18, Section 2252A(a)(5)(B) (2017).  

11. United States v. Williams, 553 U.S. 285 (2008). 
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Online Protection Act (COPA), which had never taken effect due to an injunction.  The COPA 

criminalizes knowingly placing on a commercial Web site within the unrestricted reach of minors 

material that is “harmful to minors.”  The lower courts had granted a preliminary injunction 

against the enforcement of the statute, and the U.S. Supreme Court upheld that position on the 

grounds that the statute violates the First Amendment right to free speech.  According to the Court, 

the government did not show that less restrictive alternatives proposed by the Internet providers 

were not sufficient to meet the purpose of COPA.  In fact, the U.S. Supreme Court stated that those 

alternatives “may be more effective than the provisions of COPA.”
12

 

In 2007, a lower federal appellate court issued a permanent injunction holding that COPA 

was a violation of the First Amendment free speech right, impermissibly broad, and ineffective.  

The judge’s opinion stated that despite his regret at having to overturn another effort by Congress 

to protect children, “perhaps we do the minors of the country harm if First Amendment 

protections, which they will with age inherit fully, are chipped away in the name of their 

protection.”  The case was affirmed by the Circuit Court of Appeals, and the U.S. Supreme Court 

refused to review the case, thus permitting the decision to stand.
13

 

                                                 
12. Ashcroft v. American Civil Liberties Union, 542 U.S. 656 (2004).  The case has a long subsequent history, 

resulting in the injunction in 2007, ACLU v. Gonzales, 478 F. Supp. 2d 775 (E.D. Pa. 2007), aff’d, ACLU v. 

Mukasey, 534 F.3d 181 (3d Cir. 2008), cert. denied, 129 S. Ct. 2032 (2009).  The Child Online Protection Act 

(COPA) is codified at USCS, Chapter 47, Section 231 (2017). 

13. ACLU v. Gonzales, 478 F. Supp. 2d 775 (E.D. Pa. 2007), aff’d.by ACLU v. Mukasey nom., 534 F.3d 181, 

aff’d. by ACLU v. Mukasey, 534 F.3d 181 (2008), cert. denied by Mukasey v. ACLU, 555 U.S. 1137 (2009).  

In 2012, the U.S. Supreme Court decided another case involving the media and information that some 

consider lewd.  The case does not directly relate to children and is thus not covered here.  See Federal 

Communications Commission et al. v Fox Television Stations, Inc., 567 U.S. 239 (2012). 
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Chapter 8.    Property Crimes   

Supplement 8.1.  The Common Law of Burglary 

Important Note:  The text was published prior to the FBI’s release of the 2016 crime data; so 

here we will update the data on property crimes.  A comparison of the 2016 with the 2015 data 

on the four serious property crimes shows a 1.3 percent decline in estimated crimes but resulting 

in a cost of $15.6 billion.  When the 2016 data are compared to the 2007 estimates, the decline is 

much greater:  25.2 percent.  The decline between 2012 and 2016 was 14.5 percent.  In terms of 

individual serious property crimes, most of the property crimes, 71.2 percent, were larceny-theft, 

which declined by 1.5 percent over 2015.  Burglary, which constituted 19.1 percent of the 2016 

crimes, represented a decline of 4.6 percent over 2015.  Motor vehicle theft, which showed the 

largest increase in 2016 compared to 2015, had an estimated cost of $5.9 billion.  Arson showed 

a 2.3 percent increase between 2015 and 2016. 

 The evolution of burglary statutes illustrates the problems that common law courts had in 

interpreting the elements of the crime; some of these elements have been retained in recent 

legislation. 

Under English common law, burglary was defined as breaking and entering the dwelling 

of another in the night with the intent to commit a felony.  Burglary was punishable as a separate 

offense from the felony committed, probably in an effort to plug legal loopholes regarding 

attempt crimes, which are difficult to prove and may carry penalties less severe than those for 

completed crimes.  Making burglary a separate offense increased the chances of a conviction 

even when the state could not prove all the elements of the theft or other crime that took place 

after the breaking and entering occurred. 

Numerous problems arose with the common law definition.  What was meant by 

breaking and entering?  The cases are fascinating and, in some instances, absurd.  Early cases 

held that if the owner left the home unsecured, he (women were not permitted to own property) 

was not entitled to protection.  A person who entered the home through an open door or window 

without permission could not be convicted of burglary.  If the door or window was partly open, 

opening it further to enter was not breaking and entering.  It was not necessary for the 

homeowner to lock the doors or windows, only to close them. 

The requirement of entering also presented problems.  If a person used an instrument to 

open the building and if only the instrument entered the building, that action did not constitute 

entering unless the instrument was used in the commission of the felony for which the premises 

were entered.  However, the entry by any part of the offender could constitute an entry.  In 

addition, the offender could be held to have met the entering element of the crime by sending in 

a child or another person who could not be held legally responsible.  In that situation, the adult 

offender was held to have entered constructively. 

 The phrase dwelling of another raised interesting legal problems.  Because a person's 

home was his castle, breaking and entering that dwelling was a heinous crime punishable by 

death.  It was not required that the occupant be present; indeed, he could have been absent for a 

long time, but it had to be that person's dwelling place.  An unfinished house would not count 

even if the workers slept there.  In some circumstances, the word dwelling included barns, 

stables, and other buildings on the premises. 
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 Under common law, to constitute burglary, an offense had to be committed during the 

night.  The difference between night and day was defined as "whether the countenance of a man 

could be discerned by natural light even though the sun may have set. Artificial light or 

moonlight, regardless of their intensity, would not suffice."  Finally, to be convicted of burglary, 

an offender had to intend to commit a felony while inside the dwelling.  Passing through the 

home to commit a felony elsewhere would not suffice.
1
 

Over the years the meaning of burglary has been changed to the extent that modern 

statutes bear little resemblance to the common law definition.  They are much broader; most do 

not require breaking, and they may cover entry at any time into any kind of structure. Problems 

of interpreting the elements of burglary remain, but it appears clear that the crime involves 

invading the right of a person to possess and thus have exclusive control over property belonging 

to another.  

                                                 
1. For a discussion of the historical development of the law of burglary, see Wayne R. LaFave and Austin W. 

Scott Jr., Criminal Law, 2d ed. (St. Paul, MN: West, 1986), pp. 702-706, from which this summary was 

taken. 
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Supplement 8.2.  The Common Law of Larceny-Theft 

Larceny-theft, the first theft crime in English history, was a common law crime, meaning that it 

was created by judges in deciding cases, not by Parliament in passing statutes.  Larceny-theft 

was defined as a crime committed when a person misappropriated the property of another by 

taking that property from the possession and without the consent of the owner.  The crime did 

not include the misappropriation of property that one already had.  For example, if your boss 

gave you a sheep and asked you to take it to a customer and you decided to keep the sheep, that 

act was not larceny because you already had the sheep in your possession.  

 One of the reasons for requiring that the property be taken from the possession of 

another was that the seriousness of the offense lay not in the act of taking possession but in doing 

so under circumstances that might cause the owner to retaliate, perhaps in a violent way.  In 

addition, taking possession by deceit, fraud, or embezzlement was not considered larceny-theft 

because such methods demonstrated that the thief was smarter than the property owner, and that 

was not a crime.  It was the responsibility of the property owner to watch business dealings more 

carefully. 

Another feature of early English common law is important to an understanding of how 

larceny-theft laws evolved.  Larceny-theft was a felony, and at one period in English history, all 

felonies were punishable by death.  Early statutes provided that if the value of what was stolen 

did not exceed a specified amount, the punishment might be imprisonment rather than death, but 

the amount was relatively small, equivalent to approximately the price of a sheep.  

Many English judges were reluctant to impose the death penalty in cases of grand 

larceny (the death penalty was not imposed for the lesser crime of petit larceny); so they began 

looking for technical ways to avoid finding the defendant guilty.  One method was to find 

something peculiar about the way the property had been taken.  The result was the development 

of many loopholes in the law of larceny-theft.  Subsequently, statutes were passed to fill these 

gaps in the law, resulting in a patchwork of laws on theft that "are interesting as a matter of 

history but embarrassing as a matter of law enforcement."
1
 

 

                                                 
1. Rollin M. Perkins, Criminal Law, 3d ed. (Mineola, NY: Foundation Press, 1982), p. 291.  For a history of 

the development of the law of theft, see Jerome Hall, Theft, Law and Society, rev. ed. (Indianapolis, IN: 

Bobbs-Merrill, 1952), chap. 1-4. 
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Supplement 8.3.  Shoplifting 

 The illegal removal of merchandise from stores by customers or by persons posing as customers 

constitutes the crime of shoplifting. Most shoplifters do not take large amounts of merchandise. 

Shoplifting data may be affected by store and police policies. For example, in Dallas, Texas, in 

2012, the policy for reporting shoplifting changed.  Merchants were told not to report petty 

shoplifting (under $50) to police except by mail. Police would not go to the business unless other 

factors were in play, such as suspects who refused to identify themselves. In 2013, the data 

indicated that petty shoplifting had fallen by 75 percent, but that figure may have represented a 

decrease in reporting, not a decrease in actual crime.
1
 

The National Association for Shoplifting Prevention (NASP) reported the following facts 

about shoplifting: 

“There are approximately 27 million shoplifters (or 1 in 11 people) in our nation today. . .  

There is no profile of a typical shoplifter.  Men and women shoplift about equally as 

often. 

Approximately 25 percent of shoplifters are kids. . . . 

Many shoplifters buy and steal merchandise in the same visit.  Shoplifters commonly 

steal from $2 to $200 per incident. . . . 

Shoplifters say they are caught an average of only once in every 48 times they steal.  

They are turned over to the police 50 percent of the time. . . . 

The excitement generated from ‘getting away with it’ produces a chemical reaction 

resulting in what shoplifters describe as an incredible ‘rush’ or ‘high’ feeling. . . . 

Drug addicts, who have become addicted to shoplifting, describe shoplifting equally as 

addicting as drugs.”
2
 

 A survey released by the National Retail Federation and the University of Florida in 

2017 reported that between 2015 and 2016 the amount of thefts from retailers increased from 

$45.2 billion to $48.9 billion, with 48.8 percent of retailers reporting an increase in such losses.  

The greatest losses were from shoplifting, which averaged $798.48 per incident, compared to 

$377 in 2015.  Some of that increase was due to changes in reporting methods as well as a 

decreasing number of security guards.  Employee theft averaged $1,922.80 per incident, an 

increase over $1,233.77 in 2015.  In contrast, retail robberies decreased to $5,309.72 from 

$8,170.71 per incident.
3
 

Shoplifters come from all income levels and from both minority and majority 

populations; the types of items they steal vary widely.  Apprehended shoplifters report that even 

after they are caught, it is difficult to stop stealing.  Their crimes are usually not premeditated, 

                                                 
1. “Stats Down, Crime Maybe,” Dallas Morning News (March 24, 2013), p. 1. 

2. “Shoplifting Statistics,” National Association for Shoplifting Prevention, National Learning and Resource 

Center, http://www.shopliftingprevention.org/what-we-do/learning-resource-center/statistics/, accessed July 

3, 2017. 

3. “NRF/University of Florida Survey Says Retail Shrink Increased to $48.9 Billion in 2016,” National Retail 

Federation (June 22, 2017), https://nrf.com, accessed July 3, 2017. 
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and most shoplifters are nonprofessionals who do not commit other types of crimes.  According 

to the NASP, shoplifters “never steal an ashtray from your house and will return to you a $20 bill 

you may have dropped.”
4
  

Social scientists have conducted some studies of shoplifting.  In 1964, Mary Owen 

Cameron's classic study of shoplifting distinguished between the snitch (the pilferer) and the 

booster (the commercial or professional shoplifter).  Cameron concluded that "most shoplifting, 

including pilfering, appears to be chronic, habitual or systematic behavior."  She found that in 

addition to the booster and the snitch, there might be a group of shoplifters who committed the 

offense because of an "unexpected urge to steal" or who were overcome "by an unpremeditated 

desire for a particular object."
5
 

Cameron's data showed that the majority of shoplifters were not associated with a 

criminal subculture.  Most were women, and over 90 percent probably were never convicted of 

another offense.  Usually, they had not thought about the possibility of being arrested, although 

they had given consideration to the possibility of being caught. 

 When apprehended, many shoplifters in Cameron’s study used the excuses and 

rationalizations characteristic of juveniles caught in a delinquent act.  They did not manifest 

psychotic symptoms, and few were repeat offenders.  Many had childhood experiences with 

groups in which older children taught them the techniques of successful pilfering.  The items 

taken were generally for the shoplifter's personal use rather than for resale and profit.  Most of 

the female shoplifters were from families with modest budgets.  Rather than items they bought 

frequently, female shoplifters usually stole luxury items that could not come out of the family 

budget without sacrificing other needs of the family.  They rationalized that it was better to steal 

from the department store than from the family budget. 

Pilferers, in contrast to other shoplifters, did not think of themselves as thieves, and when 

arrested, they resisted the definition of their behavior as theft.  The arrest, however, forced them 

to realize that the behavior was not only bad but also illegal.  At this stage, many pilferers 

became upset, even hysterical.  In contrast, professional shoplifters, upon finding it impossible to 

talk their way out of an arrest, accepted the inevitable.  The pilferers feared their family's 

reactions and did not expect in-group support for the illegal behavior.  The act of apprehension 

was sufficient to deter most of them from further illegal activity of this kind. 

 The U.S. Department of Justice published a report that characterized shoplifting as “one 

of the most common but least detected and reported crimes.” It referred to one study estimating 

that only about 1 in 150 shoplifters is apprehended by the police.  The report focused on what 

police departments need to do with regard to shoplifting.  It criticized the police and alleged that 

they pay little attention to shoplifting, leaving the responsibility for apprehending offenders to 

store owners and managers.  The report emphasized that shoplifting can significantly affect the 

profits of stores, especially in deprived neighborhoods; it can even result in the closure of some 

stores.  Unlike other research on shoplifting, this report concluded that most shoplifters are 

young people and men.  Thus, stores that cater to young men and boys are particularly vulnerable 

                                                 
4. “Shoplifting Statistics,” National Association for Shoplifting Prevention. 

5. Mary Owen Cameron, "An Interpretation of Shoplifting," in Criminal Behavior Systems: A Typology, eds. 

Marshall B. Clinard and Richard Quinney (Cincinnati, OH: Anderson, 1986), p. 109, reprinted from Mary 

Owen Cameron, The Booster and the Snitch: Department Store Shoplifting (New York: Free Press, 1964). 
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to shoplifting, as are stores located in neighborhoods that are populated by large numbers of drug 

users.  Since many shoplifters are teens, the most vulnerable times for store owners and 

managers are those when schools are not in session.  Businesses that open onto streets rather than 

into malls as well as stores in busy areas with more casual shoppers (in contrast to those with a 

regular clientele) are more vulnerable to shoplifting.  There is little evidence that signs stating 

that shoplifters will be prosecuted are effective in deterring the crime or that identifying the most 

frequently shoplifted items with a sign and large red star is effective.  It was suggested that 

merchants should be permitted to assess restitution at the scene.
6
 

In a study of shoplifting by use of a hidden camera, investigators found that 

approximately 8.5 percent of customers engaged in shoplifting.  Overall, whites shoplifted as 

frequently as nonwhites.  The race-gender grouping most likely to shoplift were Hispanic 

females, and the least likely were white females.  The best predictors of shoplifting were 

behavioral characteristics: scanning the store for security devices, looking around, and sampling 

products.  The most likely to have shoplifted were those persons who left the store without 

making purchases.
7
   

Finally, criminologists reported in 2016 that shoplifting from retailers is augmented by 

self-service checkout stations.  Adrian Beck and Matt Hopkins studied retailers in the United 

States, Britain, and other European countries and estimated that such devices (along with phone 

apps) may double the retail loss.  Nearly 12 million shopping trips were examined, and the 

authors concluded that some customers, who normally would pay for all the items they had in 

their shopping carts, might cheat using these devices, especially if they felt justified in doing so.  

Some reasons for this behavior could be a belief that the item was overpriced, arguing that the 

technology was faulty, or stating that they did not understand the system.
8
 

 

                                                 
6. Department of Justice Response Center, Shoplifting, summarized in “Police Need Smart Approach to 

Shoplifting, Report Says,” Criminal Justice Newsletter 32(1) (November 21, 2002): 6, 7.  

7. Dean A. Dabney et al., “Who Actually Steals? A Study of Covertly Observed Shoplifters,” Justice 

Quarterly 21(4) (December 2004): 693-728. 

8. “Study: Tech Aids Stealing,” New York Times (August 10, 2016), http://nyt.com, accessed July 3, 2017. 
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Supplement 8.4.  Examples of Carjacking 

During the 2013 holiday shopping season, a fatal carjacking occurred at an upscale New Jersey 

mall.  A 30-year-old New Jersey lawyer, Justin Schare Friedland, had just escorted his wife, also 

a lawyer, to her side of the car when he was attacked by two armed men. They shot him in the 

head and ordered his wife out of the Range Rover, which they then stole and sped away as did 

two other men with whom they allegedly arrived in a Chevrolet Suburban.  Four suspects were 

arrested and charged with murder, carjacking, and other crimes.
1
 Basim Henry, 36, was 

convicted of all of the charges in April 2017, the first of the four to be tried.  He faced up to life 

in prison. 

 Another type of carjacking occurs when the victim is not in the vehicle but is forced to 

enter it and drive or is held captive while the perpetrator drives.  In January 2013, the FBI 

announced that Renelio Arellano Torres, 19, of Beaumont, Texas, admitted that he approached a 

woman on July 11, 2012, and, at knifepoint, ordered her into her car in front of a restaurant.  He 

drove her to an ATM machine and demanded that she withdraw money after which he drove her 

to another area, demanded her purse and cell phone as well as the money, ordered her out of the 

car, and drove off.
2
   

Some carjacking victims are not so fortunate as to escape without serious physical 

injuries or death.  A 2004 news article focused on the carjacking and rape of a 21-year-old 

woman who had only recently returned from military service in Iraq.  While Kimberly Horton, a 

college student with a bright future, waited for the light to turn green in a Los Angeles, 

California, suburb so she could continue on her way to visit her parents in the Los Angeles area, 

she was forced out of her car, shot in the head, and left dying on the sidewalk.  Two hours later 

her Honda Accord was pulled over by officers.  An 18-year-old suspect was arrested but released 

for lack of evidence that he stole the car or knew anything about the carjacking.
3
 

In 1992, Pamela Basu, 34, of Maryland, was forced from her BMW by two men who 

stole the car and drove it two miles.  Basu, whose left arm was restrained by the shoulder strap of 

the car, was dragged to her death.  The driver swerved into a barbed-wire fence, apparently 

trying to dislodge Basu's body.  "Before finally ridding themselves of the fatally injured woman, 

they stopped to toss her 22-month-old daughter from the car."  The daughter, found in her car 

seat, survived.  One man, age 27, and one juvenile, age 16, were arrested 90 minutes later.
4
 

   
 Kissimmee, Florida, the home of Disney World and other amusement parks, was the 

scene of a 1992 carjacking that involved four victims, only two of whom survived.  According to 

three of the four suspects, all of whom were African Americans, one of the survivors, an African 

American female, was spared because of her race.  During the carjacking, the three male victims 

were ordered to remove their clothes and lie down in a field, where each was shot in the back of 

                                                 
1. “Four Suspects Held in Fatal Carjacking at Mall,” New York Times (December 27, 2013), p. 25. 

2. “Beaumont Man Pleads Guilty to Carjacking,” Federal Bureau of Investigation, Houston Division (January 

14, 2013), https://www.fbi.gov/houston/press-releases/2013, accessed July 3, 2013. 

3. “Crime Rate Puts Residents on Edge: Statistics Show Rise in Number of City Incidents Since 2000,” The 

Daily News of Los Angeles (June 29, 2004), p. 1SC. 

4. "A New Terror on the Road: Carjacking Puts Fear in the Driver's Seat," Newsweek (November 23, 1992), p. 

31. 
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his head.  The male survivor, who was wounded by a gunshot to the hand he held over his head, 

feigned death.  The female victim was forced to watch the executions.
5
 

The suspects were apprehended, and one defendant entered a guilty plea, agreeing to 

testify against the other defendants if state prosecutors would not seek the death penalty in a 

pending state case.  The trial of the other three accused constituted the first trial under the federal 

carjacking statute, which became effective in October 1992.  In April 1993, the three remaining 

defendants were convicted of abducting the three men and murdering two of them.
6
 

With their husbands at their sides, the mothers of the victims asked the judge to impose 

the harshest penalties on all the defendants.  One said: "They had no sympathy for my son.  I 

have no sympathy for them. . . . My son was brutally murdered and I feel no remorse for [the 

defendants].  And there has to be a place in hell for the three of them." Calling the crimes "cold-

blooded and pitiless," the judge imposed identical terms: life without parole plus 25 years for the 

defendants’ convictions in federal court on charges of conspiracy, armed carjacking resulting in 

death, and using a firearm during a felony.
7
 

In the subsequent state trial, two of the defendants were convicted of murder and 

kidnapping.  The defendant who admitted that he pulled the trigger was sentenced to die in 

Florida's electric chair (Florida now offers inmates under a death sentence a choice between the 

chair and lethal injection).  Attorneys for one of the others argued that since their client did not 

pull the trigger he should not be convicted.  The prosecutor disagreed and stated: 

The fact that the pack has a leader doesn't change the wolves in the pack into 

sheep. . . . When you run with the pack, you share in the kill.  This was a pack, a 

pack of hungry wolves looking for prey.
8
 

 This defendant was sentenced to life in prison.  The fourth defendant, who testified 

against his friends in the federal trial, was not tried on state charges. 

In July 2004 (the latest data available), the BJS published an analysis of carjacking data 

between 1993 and 2002 that included the following: 

 Approximately 34,000 carjackings occurred each year.  About 45 percent of attempted 

carjackings were completed. 

 Men, blacks, and Hispanics were more often carjacking victims than women, whites, and 

non-Hispanics. 

 Most carjackings did not result in injury to the victims; most injuries that did occur were 

minor.   

 In 74 percent of the carjackings, a weapon was used.  

 In 56 percent of the cases more than one offender was involved. 

 Males committed 93 percent of the crimes, with 3 percent committed by men and women 

                                                 
5. "Three Men Get Life Plus Twenty-Five Years in Carjacking," Orlando Sentinel (April 27, 1993), p. 1B. 

6. Two Found Guilty in Carjack Deaths," St. Petersburg Times (February 11, 1994), p. 5B.  

7. Ibid. 

8. “Carjack Killer Sentenced to Electric Chair,” St. Petersburg Times (July 26, 1994), p. 4b. 
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together. 

 Most carjackings (63 percent) occurred within five miles of the victim’s home. 

 Of the completed carjackings, 98 percent were reported to the police; 58 percent of 

attempted carjackings were reported. 

 In 25 percent of the carjackings, the victims’ total property was recovered; in 78 percent 

of the cases, partial or complete recovery occurred.
9
    

 

                                                 
9. Patsy A. Klaus, BJS, National Crime Victimization Survey, Carjacking, 1993-2002 (July 2004), pp. 1-2, 

https://www.bjs.gov/, accessed January 1, 2017. 
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Supplement 8.5.  Explanations and Illustrations of Arson 

One study of convicted arsonists analyzed them by types.  Revenge arsonists are the most 

prevalent type.  Most are family members or friends who have been involved in an argument 

with the people against whom they seek revenge.  Many are intoxicated at the time of the crime.  

Revenge arsonists are potentially more dangerous than other types, and they make little attempt 

to conceal their acts.
1
 

 Many vandalism arsonists are teenagers who think it is fun to destroy property by fire.  

These arsonists often work in pairs or groups, in contrast to other types, who work alone most of 

the time.  Crime-concealment arsonists are offenders who set fires to conceal other crimes that 

they have committed—for example, burglary or murder.  Insurance-claim arsonists set fires so 

they can make false claims against their insurance companies.  These arsonists frequently 

commit their crimes during the day, in contrast to crime-concealment arsonists, who usually 

work at night. 

   Excitement arsonists are often intoxicated and set fire to inhabited buildings at night for 

the fun they find in the activity.  Perhaps the next type, pyromaniacs, best fits the common 

stereotype of arsonists.  These are the pathological fire starters who do not seem to commit the 

crime for any practical or financial reason but, rather, because of an irresistible impulse. 

Another type is the perpetrator who commits arson for hire or for profit.  Most of these 

arsonists are never caught, and therefore, little is known about their characteristics.  Finally, the 

serial arsonist is difficult to explain.  Jay Scott Ballenger of Yorktown, Indiana, is serving over 

42 years in prison for arson in 26 churches in eight states in the 1990s.  Ballenger refers to 

himself as “a messenger of Lucifer, the archangel who became Satan.”
2
 

 Some recent arsonists defy attempts to explain their behavior.  It is particularly difficult 

to explain arson by professional firefighters, yet two major fires in 2002 were set by firefighters.  

In June of that year, 138,000 acres, 133 homes, 466 outbuildings, and one commercial building 

in four counties southwest of Denver were destroyed by a fire started by Terry Lynn Barton, 38, 

an employee of the U.S. Forest Service.  This $39.1 billion fire, the largest in the state’s history, 

required the efforts of thousands of firefighters working for three weeks.  In December 2002, 

Barton pleaded guilty to starting the fire and subsequently lying to federal authorities about that 

act.  Barton was sentenced to six years in federal prison followed by 15 years of probation.  She 

must also pay millions in restitution.  She was sentenced to the maximum, 12 years, for 

aggravated arson, on the state charges, but those were successfully challenged on procedural 

grounds in the state courts.  Barton was released from prison in June 2008 and required to report 

to Colorado to begin her state probation sentence and perform 1,500 hours of community service 

in at least one of the counties damaged by her crime.
3
 

                                                 
1. Nolan D. C. Lewis and Helen Yarnell, Pathological Firesetting (Pyromania) (New York: Nervous and 

Mental Disease Monographs, 1951).  See also James A. Inciardi, "The Adult Firesetter: A Typology," 

Criminology 8(3) (August 1970): 145-155.   

2. “Church Continues Its Recovery from Arson,” Indianapolis Star (June 14, 2001), p. 01W. 

3. “Guilty Plea in Huge Fire in Colorado,” New York Times (December 7, 2002), p. 16; “Barton Enters Prison 

for Hayman Fire,” Denver Post (March 23, 2003), p. 1B; “Embers of Anger, Mercy Hayman Fire Starter’s 

Return Stirs Old Emotions,” Denver Post (June 9, 2008), p. A-01. People v. Barton, 121 P.3d 224 (Colo. 

Ct. App. 2004), modified and reh’g denied, 2005 Colo. App. LEXIS 164 (Colo. Ct. App. 2005), cert. 
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In October 2003, a part-time firefighter entered a guilty plea to starting a 2002 fire in 

Arizona.  It merged with another fire started by a person who was not prosecuted; it was a signal 

fire started by a woman lost in the forest and attempting to signal for help.  This most destructive 

fire in that state’s history consumed more than 450,000 acres and destroyed approximately 500 

homes. After spending time in a federal prison hospital, Leonard Gregg, 29, was declared 

competent to stand trial and subsequently entered a guilty plea.  In March 2004, the judge 

sentenced Gregg to ten years in prison and ordered him to pay over $27 million in restitution to 

the fire’s victims.  One news analyst pointed out that at the rate of $100 per month, which Gregg 

was ordered to pay, it would take him 23,235 years to pay the full restitution.  The sentencing 

judge stated that he hoped Gregg would seek professional help for his psychiatric problems and 

that he would realize the full impact of his acts.
4
  In 2011, Gregg was released from federal 

prison. 

In 2007, Van Bateman, 57, was sentenced to two years in federal prison, three years’ 

probation, and a $5,000 fine and was ordered to pay $10,390 in restitution to the U.S. Forest 

Service for arson in the Coconino National Forest in Arizona.  Bateman was a 34-year veteran 

firefighter, who, along with other firefighter experts, said they often started fires without permits 

because it took too long to get permits to burn to reduce the brush in the forests.
5
 

 Also in 2007, three college students were sentenced to serve two years each in state 

prison for their respective roles in starting fires at rural Alabama churches.  Matthew Cloyd, 21, 

Benjamin Moseley, 20, and Russell DeBusk Jr., also 20, entered guilty pleas to arson and 

burglary in the burning of five churches. Cloyd and Moseley pleaded guilty to arson in the 

burning of four additional churches the next day.  Moseley also entered a guilty plea to animal 

cruelty after shooting a cow.  The students said they were drunk and driving through the 

countryside when they committed these acts.  The defendants were also convicted of federal 

charges.  They were required to serve those sentences before serving their state sentences; then 

all were required to perform 300 hours of community service work for the church congregations 

and pay a total of $3.1 million in restitution.
6
  In 2015, Cloyd and Moseley were released from 

state prison after serving their full terms.  In 2012, DeBusk was released early from his state 

prison sentence.
7
 

In more recent arsons, in 2016, the FBI offered a $2,500 reward for information that leads 

to the arrest of a person allegedly involved in the December 26, 2015 attempted arson of the 

Tracy Islamic Center in California.  The attempted arson was also alleged to constitute a hate 

crime.
8
 

                                                                                                                                                             
denied, 2005 Colo. LEXIS 894 (Colo. 2005), and subsequent appeal at, remanded by, 174 P.3d 786 (Colo. 

2008). 

4. “Fireman Admits Setting Blaze; Faces 10 Years,” Arizona Republic (October 21, 2003), p. 1B; “‘Rodeo’ 

Arsonist to Pay $28 Mil, Serve 10 Years,” Arizona Republic (March 9, 2004), p. 1B.  

5. “Ex-Firefighter Gets Two Years for Coconino Blazes,” Arizona Republic (June 5, 2007), p. 1. 

6. “Three Receive State Prison Terms,” Mobile Register (Alabama) (April 13, 2007), p. 2B. 

7. “Two Alabama Men Convicted of 2006 Church Fires Released from Prison,” (May 20, 2015), 

http://www.al.com, accessed July 14, 2016. 

8. “Tracy Mosque Arson Joint Investigation Continues,” FBI Press Release (January 4, 2016), 

http://www.fbi.gov, accessed July 14, 2016. 
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On February 6, 2015, $130,000 worth of horse drawn carriages were destroyed and the 

building was damaged in an alleged arson at the Noble Horse Theatre in Chicago, Illinois. 

According to the FBI, “graffiti associated with the animal rights extremism was also 

discovered,” with the words “SAVE THE HORSES” and “FREEDOM” spray painted on walls.  

The FBI offered a reward of up to $10,000 for information leading to an arrest.
9
   

There have been some medical studies of arsonists, and three are mentioned here.  One 

study examined the mental health records of 283 arsonists.  It reported that 90 percent of those 

offenders had a history of mental health problems, and 36 percent had been diagnosed as 

schizophrenic or bipolar.  Only three offenders in the sample were diagnosed as having 

pyromania; 64 percent were abusing alcohol or other drugs at the time they committed arson.  

Many of the patients were both delusional and angry.
10

 

An English study included only female arsonists and violent offenders who were in 

custody.  These women were compared with a control group.  The investigators found that 

female arsonists were more likely to have a background of sexual abuse as children and a history 

of self-inflicted violence.  The investigators suggested that the female arsonists were unable to 

vent their hostilities toward other persons, so they did so toward property.  This effort at 

displaced aggression might have enhanced their self-esteem, which they had not succeeded in 

achieving by other means.
11

 

 Finally, a report on the research that measured recidivism among fire setters concluded 

that the literature does not support the assumption that those who set fires are inherently 

dangerous persons.
12
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Supplement 8.6.  Recent Examples of Identity Theft in the United States 

During the past few years, the FBI and the media have frequently focused on the growing crime 

of identity theft, which is reaching epidemic proportions.  These accounts are informative and, 

ideally, alert the public to a crime that can cause severe economic loss as well as time lost in 

trying to eliminate the problems resulting from identity theft.  Reports range from papers in the 

largest cities to those in small villages and include local and national radio and television 

stations.  Following are a few examples. 

On July 1, 2016, Holly M. Whyde, 45, was sentenced to two years and six months in 

prison after she was found guilty of stealing the license number of a registered nurse (RN) and 

using it, along with stolen Social Security numbers, to apply for nursing positions in four nursing 

homes.
1
 

On July 5, 2016, a former employee of the U.S. Postal Service agreed to plead guilty to 

stealing mail and selling at least 6,240 credit cards.  Chinh Vuong, 48, was facing one count of 

conspiracy to commit bank fraud (which carries a maximum 30-year sentence) and one count of 

aggravated identity theft (a mandatory minimum sentence of two years in federal prison, which 

must be served consecutively with the sentence for conspiracy).  Vuong worked for the postal 

service for over two decades.
2
   

A lengthy New York Times article entitled “A New Ailment: Medical ID Theft” began 

with the facts surrounding the medical identity theft from Brandon Sharp, of Houston, Texas, a 

healthy 37-year-old who had never been to an emergency room yet was charged with a large bill 

for services at one.  In addition, he received a $19,000 bill for a Life Flight air ambulance service 

from a remote location with which he was unfamiliar.  He also received bills for emergency 

room services from places he had never been.  Such medical identity theft may occur in many 

ways, including theft by medical personnel.
3
 

 A New York Times article entitled “Identity Thief Finds Easy Money Hard to Resist” 

featured Shiva Brent Sharma, then 22, who by the time he was 20 had been arrested three times 

for identity theft.  Sharma said he did not keep track of the money he stole, but he knew he 

obtained $20,000 in a day and a half on at least one occasion.  Sharma used the Internet to 

commit most of his crimes, learning how to deceive individuals into sending him personal 

financial information and using it to wire money to his own accounts.  He was sentenced to two 

to four years in a New York correctional facility.
4
 

A bank journal article referred to identity thieves as a new breed of criminals, noting the 

arrest of Phillip Cummings, 33, accused of masterminding a $2.7 million ring of identity theft.  

This case was thought to be the largest loss from identity theft in the United States to that point.  

                                                 
1. U.S. Department of Justice Press Release, “Indianapolis Woman Posing as a Registered Nurse Sentenced: 
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Cummings was accused of stealing more than 30,000 passwords used by financial institutions 

while he was employed by a software company that connected those financial institutions with 

credit bureaus on the World Wide Web.  Cummings sold the passwords for $30 each to a partner 

who downloaded them and sold the resulting credit reports to an identity theft ring of 20 persons.  

Cummings was sentenced to 14 years in a federal prison and ordered to forfeit $1 million in 

proceeds after he entered a guilty plea to conspiracy, wire fraud, and identity theft.  Prosecutors 

estimated that Cummings and his partner helped the other 20 persons to steal between $50 

million and $100 million.
5
    

 

                                                 
5. “Identity Theft: A New Breed of Criminals,” Bank Technology News 16, no. 1 (January 2003): 1; “Identity 

Thief Gets 14 Years,” Electronic Payments Week 2(3) (January 18, 2005), p. 0.    
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Supplement 8.7. Identity Theft Is a Global Problem 

Financial fraud, especially that resulting from identity theft, often of credit cards, has spread 

rapidly to other countries.  In August 2008, federal prosecutors charged 11 people with stealing 

and selling over 40 million credit and debit card numbers.  The accused were from Estonia, the 

Ukraine, China, Belarus, and the United States.  The alleged mastermind, Albert “Segvec” 

Gonzalez, of Miami, Florida, faced life in prison if convicted on charges of wire fraud, access 

device fraud, aggravated identity fraud, computer fraud, and conspiracy.  It was alleged that the 

defendants hacked into WiFi networks and installed “sniffer” programs that gave them access to 

card numbers and passwords.  They allegedly dumped the information into Ukrainian and 

Latvian servers and stored it on servers in other countries as well, including the United States.  

According to the indictment, the personal information was then used to withdraw money from 

ATMs.  Federal agents investigated this case for three years before issuing the indictments.  The 

director of the Secret Service claimed this to be the “largest, most sophisticated identity-theft 

ring ever prosecuted by the DOJ [Department of Justice].”
1 

Gonzalez, who was once an informant for the Secret Service, earning $75,000 a year, was 

convicted of stealing 130 million credit and debit card records.  He was sentenced to 20 years in 

prison and agreed to forfeit his condo in Miami, Florida, three Rolex watches, his 2006 BMW, a 

Tiffany diamond ring, and over $1.65 million in cash. Federal prosecutors alleged that five other 

men conspired with Gonzalez in a “worldwide scheme that targeted major corporate networks, 

stole more than 160 million credit card numbers and resulted in hundreds of millions of dollars in 

losses.”  Furthermore, these five men, who were accused of stealing user names, passwords, 

credit and debit card numbers and other personal identifiers, were alleged to have operated “a 

prolific hacking organization that penetrated the secure computer networks of several of the 

largest payment-processing companies, retailers and financial institutions in the world.”  

According to the U.S. attorney who brought the charges, 

This type of crime is the cutting edge. . . . Those who have the expertise and the 

inclination to break into our computer networks threaten our economic well being, our 

privacy and our national security.
2
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Supplement 8.8.  Special Jargon to Describe Computer Crimes 

A special jargon is used to describe computer crimes: 

1. Data diddling, the most common, the easiest, and the safest technique, involves changing 

the data that will be put into the computer or that are in the computer. 

2. The Trojan horse method involves instructing the computer to perform unauthorized 

functions as well as its intended functions. 

3. The salami technique refers to taking small amounts of assets from a larger source 

without significantly reducing the whole.  For example, one might, in a bank account 

situation, instruct the computer to reduce specified accounts by 1 percent and place those 

assets into another account. 

4. Superzapping   Because computers at times malfunction, there is a need for what is 

sometimes called a “break glass in case of emergency” computer program.  This program 

will “bypass all controls to modify or disclose any of the contents of the computer.”  In 

the hands of the wrong person, it can be an extremely powerful tool for crime. 

5. Data leakage involves removing information from the computer system or computer 

facility. 
1
 

 

                                                 
1. Discussed in National Criminal Justice Information and Statistics Service, Computer Crime: Criminal 

Resource Manual (Washington, DC: U.S. Government Printing Office, 1979), pp. 9-29.  
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Supplement 8.9.  How Should Sexting Be Treated When Committed by Children? 

The following Colorado statute defines the sexual exploitation of children and the reasons for 

statutes prohibiting such behavior.  Should it apply to children who send nude pictures of 

themselves to others? 

Sexual Exploitation of a Child 

The general assembly hereby finds and declares: That the sexual exploitation of children 

constitutes a wrongful invasion of the child’s right of privacy and results in social, 

developmental, and emotional injury to the child; that a child below the age of eighteen years 

is incapable of giving informed consent to the use of his or her body for a sexual purpose; 

and that to protect children from sexual exploitation, it is necessary to prohibit the production 

of material which involves or is derived from such exploitation and to exclude such material 

from the channels of trade and commerce.
1
 

Does the following Florida statute make more sense in this hypothetical situation? 

(1) A minor commits the offense of sexting if he or she knowingly: 

(a) Uses a computer, or any other device capable of electronic data transmission or 

distribution, to transmit or distribute to another minor any photograph or video of any 

person which depicts nudity, as defined in [another statute], and is harmful to minors, 

as defined in [another statute]. 

 (b) Possesses a photograph or video of any person that was transmitted, or distributed 

by another minor which depicts nudity, as defined in [another statute], and is harmful 

to minors, as defined in [another statute].  A minor does not violate this paragraph if 

all of the following apply: 

1.  The minor did not solicit the photograph or video. 

2.  The minor took reasonable steps to report the photograph or video to the minor’s 

legal guardian or to a school or law enforcement official. 

3.  The minor did not transmit or distribute the photograph or video to a third party.
2
 

The statute provides a variety of penalties, ranging from eight hours of community service or, on 

court order, a $60 fine for a first offense to more extensive penalties for subsequent offenses. A 

first offense cannot be prosecuted as a crime. 

 

                                                 
1. Colo. Rev. Stat., Section 18-6-403 (2016). 

2. Fla. Stat., Section 847.0141 (2017). 
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Supplement 8.10.  Online Threats: The Case of an Outraged Estranged Spouse 

On June 1, 2015, the U.S. Supreme Court decided Elonis v. United States, concerning the issue 

of what constitutes a threat in violation of the federal statute prohibiting the communication of 

such through interstate commerce.  An excerpt from the case explains the facts, issue, and 

holding. 

Elonis v. United States 
135 S. Ct. 2001 (2015), cases and citations omitted 

Roberts, C.J., delivered the opinion of the Court, in which Scalia, Kennedy, Ginsburg, Breyer, 

Sotomayor, and Kagan, JJ., joined. Alito, J., filed an opinion concurring in part and dissenting in 

part. Thomas, J., filed a dissenting opinion. 

[The Chief Justice stated the statute, noted in relevant part in the text and codified at 

USC, Title 18, Section 875(c), and then detailed the facts, which are, in part, as follows:] 

Anthony Douglas Elonis was an active user of the social networking Web site Facebook. 

. . . In May 2010, Elonis’s wife of nearly seven years left him, taking with her their two young 

children. [Elonis began listening to violent music, changed his name on Facebook to “Tone 

Dougie,” and began making violent statements, often with disclaimers that they were fictitious.  

His friends and co-workers did not see it that way.  He also posted “crude, degrading, and violent 

material about his soon-to-be ex-wife.”  She was “extremely afraid for [her] life.”  He also 

posted information that led to a perceived threat against law enforcement and park patrons, for 

which he was charged.  Another count was based on these comments:] 

“That’s it, I’ve had about enough 

I’m checking out and making a name for myself 

Enough elementary schools in a ten mile radius to initiate the most 

heinous school shooting ever imagined 

And hell hath no fury like a crazy man in a Kindergarten class 

The only question is . . . which one?” 

. . . 

A grand jury indicted Elonis for making threats to injure patrons and employees of the 

park, his estranged wife, police officers, a kindergarten class, and an FBI agent. . . . In the 

District Court, Elonis moved to dismiss the indictment for failing to allege that he had intended 

to make a threat. [Witnesses of these groups testified that they were afraid due to the threats; 

Elonis requested but was denied a jury instruction that the prosecution had to prove that he] 

“intended to communicate a true threat.” . . . 

We granted certiorari. 

An individual who “transmits in interstate or foreign commerce any communication 

containing any threat to kidnap any person or any threat to injure the person of another” is guilty 

of a felony and faces up to five years’ imprisonment. This statute requires that a communication 

be transmitted and that the communication contain a threat.  It does not specify that the 

defendant must have any mental state with respect to these elements.  In particular, it does not 
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indicate whether the defendant must intend that his communication contain a threat. . . . [The 

Court discusses the arguments of Elonis and of the government and concludes:] 

 In sum, neither Elonis nor the Government has identified any indication of a particular 

mental state requirement in the text of [the statute.] 

The fact that the statute does not specify any required mental state, however, does not 

mean that none exists.  We have repeatedly held that “mere omission from a criminal enactment 

of any mention of criminal intent” should not be read “as dispensing with it.”  This rule of 

construction reflects the basic principle that “wrongdoing must be conscious to be criminal.” . . . 

Although there are exceptions, the “general rule” is that a guilty mind is “a necessary element in 

the indictment and proof of every crime.”  We therefore generally “interpret criminal statutes to 

include broadly applicable scienter requirements, even where the statute by its terms does not 

contain them.” 

This is not to say that a defendant must know that his conduct is illegal before he may be 

found guilty.  The familiar maxim “ignorance of the law is no excuse” typically holds true.  

Instead, our cases have explained that a defendant generally must “know the facts that make his 

conduct fit the definition of the offense,” even if he does not know that those facts give rise to a 

crime. [The Court discusses several precedent cases.] . . . 

When interpreting federal criminal statutes that are silent on the required mental state, we 

read into the statute “only that mens rea which is necessary to separate wrongful conduct from 

‘otherwise innocent conduct.’” . . . 

The parties agree that a defendant under [the statute] must know that he is transmitting a 

communication.  But communicating something is not what makes the conduct “wrongful.”  

Here “the crucial element separating legal innocence from wrongful conduct” is the threatening 

nature of the communication.  The mental state requirement must therefore apply to the fact that 

the communication contains a threat.  

 Elonis’s conviction, however, was premised solely on how his posts would be 

understood by a reasonable person. . . . Having liability turn on whether a “reasonable person” 

regards the communication as a threat—regardless of what the defendant thinks “reduces 

culpability on the all-important element of the crime to negligence,” and we “have long been 

reluctant to infer that a negligence standard was intended in criminal statutes.” . . . 

In light of the foregoing, Elonis’s conviction cannot stand. 

Thomas, J., in dissent 

    Save two, every Circuit to have considered the issue—11 in total—has held that [the 

statute at issue] demands proof only of general intent, which here requires no more than that a 

defendant knew he transmitted a communication, knew the words used in that communication, 

and understood the ordinary meaning of those words in the relevant context. . . . 

Rather than resolve the conflict, the Court casts aside the approach used in nine Circuits 

and leaves nothing in its place.  Lower courts are thus left to guess at the appropriate mental state 

[required by the statute].  All they know after today’s decision is that a requirement of general 

intent will not do. . . . 

This failure to decide throws everyone from appellate judges to everyday Facebook users 

into a state of uncertainty. . . . 
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Supplement 8.11.  Should Snapchat, Inc. Be Liable If These Allegations Are True? 

Below are some of the factual allegations of the lawsuit filed by Wentworth and Karen Maynard 

after Mr. Maynard was seriously injured in an accident in which the negligent driver was using 

Snapchat’s app to record her selfie while driving over 100 miles per hour. 

“9.  Snapchat provides services to its users.  Many of Snapchat’s services allow users to 

create, upload, post, send, receive, and shore digital content. 

10.  Once downloaded, Snapchat’s software continues to download and install upgrades, 

updates, or other new features from Snapchat directly to its users. . . . 

13.  Snapchat users, such as McGee, could document and submit their speed by taking a 

photo and sending it to Snapchat. 

14.  Snapchat would ‘reward’ users that submitted the photographs by giving them points 

that could lead to a ‘trophy.’ 

15 . . . Snapchat knew that its users might use its service in a manner that might distract 

them from obeying traffic or safety laws. 

16.  Snapchat also knew. . . that . . . users might put themselves or others in harm’s way 

in order to ‘capture a Snap.’ [The petition cites warnings.] . . . 

19.  Despite actual knowledge of the danger, Snapchat chose not to remove its speed 

filter. . . . [McGee accelerated to approximately 107 miles per hour when she failed to 

notice Wentworth’s car pull out on to the road.] . . .  

36.  As a result of the collision, Mr. Wentworth has a permanent brain damage.”
1
 

McGee was also injured in the crash, and allegedly, while she was being transported to 

the hospital in an ambulance, she posted a picture of herself on Snapchat with the caption 

“Lucky to be alive.” In January 2017, a Georgia court dismissed the complaint.
2
 

 

                                                 
1. Maynard v.  McGee, Plaintiff’s Complaint for Damages, State Court of Spalding County, Georgia, filed 

April 19, 2015.  

2. Maynard v. McGee, 16-SV-89 (Ga. State Ct., January 20, 2017). 
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Supplement 8.12.  Studies of Career Offenders 

The BJS Report 

In June 1983, the BJS issued a Special Report on Career Criminals, which utilized data on 

offenders from across the country.
1
  A random sample of 11,397 male and female inmates was 

interviewed; respondents were questioned extensively about their criminal careers.  Since the 

major purpose of the study was to examine careers, only inmates who were at least 40 years old at 

the date of last admission to prison were selected for intensive study.
2
 

Data in the BJS study were analyzed according to four types of offenders.  The typologies 

were concerned with three of the major stages of life: adolescence (7-17 years), young adulthood 

(18-39 years), and middle age (40 years and older).  The sample was divided as follows:  

Type 1: Offenders who engaged in criminal activity in all three stages  

Type 2: Offenders who engaged in criminal activity in all but young adulthood  

Type 3: Offenders who engaged in criminal activity in all but adolescence  

Type 4: Offenders who engaged in criminal activity in middle age only  

Type 1 and Type 2 offenders engaged in some criminal activity during adolescence.  Type 

2 offenders did not engage in criminal activity during young adulthood.  They were law abiding 

during that time but returned to criminal activity in middle age.  They represented a small 

percentage of the inmate population, but it is significant that 92 percent of those offenders who 

reported criminal activity during adolescence continued with criminal activity during young 

adulthood and into middle age.  These are the Type 1 offenders.  

 Perhaps the most surprising finding of this study was that the Type 4 offenders, those 

middle-aged offenders who did not engage in criminal activity as adolescents or as young adults, 

represented almost half of all the inmates who entered prison in middle age.  The BJS report 

explained this finding in terms of the reasons for incarceration.  Many persons arrested for 

property offenses are incarcerated for those offenses only if they have prior criminal records.  But 

those who commit violent personal crimes are likely to be incarcerated even without a prior 

criminal record.  Therefore, in an analysis of the crimes for which offenders are currently 

incarcerated, it is important to consider their prior records.  Thus, the fact that 40 percent of the 

inmates in the BJS study were serving time for property offenses, not violent crimes, does not 

necessarily mean that society is incarcerating too many people for nonviolent crimes. Violence has 

been a part of the past record of many of these property offenders.  The BJS report suggested that, 

although the study did not investigate the issue, it is likely that the high rates of incarceration for 

violent crimes of the offenders older than 40 represent domestic violence.  

The NIJ Overview of Repeat Offenders 

 In 1989, the National Institute of Justice (NIJ), under the authorship of Lawrence Sherman, 

published an overview of repeat offenders, defining them as “people who commit serious criminal 

offenses at a high rate and over a long period.”  According to Sherman, these criminals do not 

                                                 
1. Patrick A. Langan and Lawrence A. Greenfeld, BJS, Special Report, Career Patterns in Crime (Washington, 

D.C.: U.S. Department of Justice, June 1983). 

2. Ibid.   
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specialize; they commit a variety of crimes, and they differ in the extent to which they commit 

crimes.  They commit the majority of serious, detected crimes, although they do not constitute a 

majority of criminals. 

Sherman noted that ethical, practical, and technological problems exist when authorities 

track these repeat offenders.  One view shared by many is that offenders are responsible for crimes 

they have committed but not for crimes they may commit at some future date.  Yet, identifying 

repeat offenders and arresting them for crimes may reduce crime significantly.  Some cities 

attempted to do this; they established repeat offender programs among the police as well as 

prosecutors.  Sherman concluded: 

The idea of focusing scarce resources on repeat offender programs—even with all the 

errors of prediction and ethical questions of such programs—provides an attractive basis 

for choosing which criminal justice course to take.
3
   

                                                 
3. Lawrence Sherman, Repeat Offenders, National Institute of Justice (Washington, DC: U.S. Department of 

Justice, 1989), p. 3.   
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Chapter 9. Business- and Government-Related Crimes 

Supplement 9.1.    Bribery: A Former U.S. Congressman Convicted 

William J. Jefferson, 62, who was defeated for reelection to the U.S. Congress (from Louisiana) in 

2008, was convicted of bribery and other charges stemming from his unlawful dealings that 

violated the Foreign Corrupt Practices Act (FCPA). Jefferson brokered business deals in Africa 

using his office to enrich himself and his family.  The FCPA prohibits corporate bribery overseas, 

and Jefferson was the first single individual to be charged under this statute. 

Federal authorities alleged that Jefferson solicited over $500,000 in bribes, $90,000 of 

which prosecutors found wrapped in foil in a freezer in his home.  Jefferson’s congressional office 

was raided in 2006, constituting the first time federal officials searched the office of a member of 

Congress.  The raid was challenged, and both political parties condemned it.  But a judge upheld 

the search and seizure as constitutional, although an appeals court ruled that part of the raid was 

illegal and ordered some of the seized documents returned to Jefferson. 

Jefferson challenged the indictment on the grounds that it violated the Speech and Debate 

Clause of the U.S. Constitution, which provides immunity for legislative acts by members of 

Congress. Jefferson, a member of a House Ways and Means subcommittee, was indicted for using 

that position to solicit and receive bribes “from persons and business entities. In exchange, he 

promoted their products and services to government officials in Africa.”  Jefferson was convicted 

of 11 of 16 counts (including soliciting bribes, wire fraud, money laundering, obstruction of 

justice, and racketeering).  He was sentenced to 13 years in prison.  He appealed on several 

grounds, with the federal appellate court affirming all but one charge.  The U.S. Supreme Court 

refused to review the case.
1
      

 

                                                 
1. United States v. Jefferson, 674 F.3d 332 (4th Cir. 2012), cert. denied, 568 U.S. 1041 (2012).  The Speech or 

Debate Clause is from the U.S. Constitution, Art. I, Sec. 6, Cl. 1. 
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Supplement 9.2.  Man Convicted of Extortion Charge Targeting Paula Deen 

 On July 5, 2013, the FBI arrested Thomas George Paculis, 62, of Newfield, New York, for 

allegedly violating the federal extortion statute.  According to the FBI press release, on June 24, 

2013, 

[T]he FBI Atlanta’s Savannah Resident Agency was notified through the attorney 

representing Savannah business owner and public figure Paula Deen of the receipt by 

their office of an e-mail and follow up telephone call showing that Thomas Paculis was 

attempting to extort Deen by requesting $250,000 in compensation in return for not 

disclosing “true and damning” statements made by Deen to the media.  Peculis indicated 

that his information would bring hardship and financial ruin to Deen.
1 

Paculis enter a guilty plea to one charge of extortion and another was dropped.  He was 

sentenced to two years in prison, one year of supervised release, and 40 hours of community 

service.  When asked why he engaged in extortion, he said, “bad economic times.”
2
  

 

                                                 
1. “Man Arrested on Extortion Charge,” FBI Atlanta Division (July 5, 2013), 

http://www.fbi.gov/atlanta/press-releases/2013/man-arrested-on-extortion-charge, accessed July 10, 2013.  

The federal extortion provision is codified at USCS, Title 18, Section 875(d) (2017). 

2. Web and Wire reports, Pittsburgh Post-Gazette (September 18, 2013). 
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Supplement 9.3.  An Example of a Statute Covering Embezzlement
 

The Virginia criminal code, which shows the closeness of this crime with that of larceny-theft, 

provides as follows: 

If any person wrongfully and fraudulently use, dispose of, conceal or embezzle any 

money, bill, note, check, order, draft, bond, receipt, bill of lading or any other personal 

property, tangible or intangible, which he shall have received for another or for his 

employer, principal or bailor, or by virtue of his office, trust, or employment, or which 

shall have been entrusted or delivered to him by another or by any court, corporation or 

company, he shall be deemed guilty of embezzlement.  Proof of embezzlement shall be 

sufficient to sustain the charge of larceny.
1
 
 

 

Examples of Embezzlement 

 Two cases illustrate the varying sentences in embezzlement cases.  A Texas lawyer, 

Anthony Chiofalo, was charged with embezzling $9 million from his employer and using the 

money to buy expensive collector’s items. One of those items, a first-edition Batman book, had a 

value of $900,000. Chiofalo entered a plea deal with the prosecutor and was sentenced to 40 

years in prison.  In a bizarre twist to this crime, the two investigators in the prosecutor’s office 

who investigated the crime were accused of felony theft by a public servant and tampering with 

evidence.  Authorities alleged that Dustin Deutsch, who had the key to the unit in which the 

stolen items were stored, removed items and gave them to Lonnie Blevins, who sold them.  

Prosecutors fired both investigators.
2
  

Embezzlement convictions of public officials do not always result in such severe 

penalties, as illustrated by the 2015 conviction and sentencing of Dianna Duran, who resigned as 

New Mexico’s secretary of state after pleading guilty to embezzlement and money laundering.  

Duran admitted that she paid her gambling debts with campaign contributions.  She entered a 

guilty plea under a plea bargain that resulted in only 30 days in jail followed by five years on 

probation, wearing a tracking device to ensure she does not go to a casino, making speeches to 

organizations and classes, performing 2,000 hours of community service, and hand delivering 

letters of apology to the donors from whom she embezzled $13,800.  She must also pay a fine of 

$14,000.
3
 

 

                                                 
1.  Va. Code Ann., Section 18.2-111 (2017).   

2. “Investigators Indicted in Comics Theft,” New York Times (November 27, 2014), p. 3. 

3. CBS News (December 18, 2015). 
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Supplement 9.4.  A Sample of Earlier Insider Trading Cases 

Some of the 1986 cases are illustrative of the government’s success in prosecuting insider trading 

cases.  Ira B. Sokolow, a 32-year-old investment banker, was convicted and sentenced to one 

year and a day in prison and three years' probation after he admitted that he sold information 

about pending takeovers to Dennis B. Levine, the central figure in the largest illegal insider 

trading scheme uncovered at that time. 

 One of the key defendants in the 1986 prosecutions was Ivan F. Boesky, a leading Wall 

Street stock market speculator who cooperated with federal officials by permitting a secret 

recording of his conversations with other investors.  Boesky agreed to pay a $100 million fine 

and to plead guilty to one criminal charge (if others were dropped).  He was sentenced to three 

years in prison and served about two.  Boesky was barred from the investment business for the 

rest of his life.  He was released from prison in April 1990 and became a key government 

witness in other cases involving Wall Street scandals. 

Michael Milken, the executive who presided over the junk bond operation of securities 

firm Drexel Burnham Lambert, pleaded guilty to six felony counts (none having to do with 

insider trading; he was indicted on 98 counts) and agreed to pay a $600 million fine.  His ten-

year prison term was the longest sentence assessed against any defendant in the Wall Street 

insider trading scandals.  Milken entered a federal prison in 1991, but in August 1992, a federal 

judge reduced his sentence to two years.  After serving 22 months in prison, Milken was released 

to a halfway house in January 1993.  Subsequently, he was released on probation, diagnosed with 

prostate cancer, founded and partially financed the Association for the Cure of Cancer of the 

Prostate, and appeared to be on the road to rehabilitation as far as criminal activity was 

concerned.  In 1996, his probation was extended while the SEC investigated some of his 

financial dealings; in 1997, the government announced that it was focusing on obstruction of 

justice charges against Milken.
1
 

In March 1998, Milken agreed to pay the SEC $47 million; in exchange, federal 

prosecutors dropped their investigation into his possible parole violation and terminated his 

probation.  

In August 2017, a Wall Street professional wrote a letter to President Donald Trump, 

urging him to pardon Milken, who was currently chair of the Milken Institute, an “economic 

think tank” and a man who “has extensively donated money for medical research.”
2
 

 

                                                 
1. "Milken Leaves Prison for Halfway House Stint," Orlando Sentinel (January 5, 1993), p. 1D; "Michael 

Milken," Dallas Morning News (January 29, 1995), p. 1J; "Now, Obstruction of Justice Is Focus of Milken 

Inquiry," New York Times (November 14, 1997), p. 4C. 

2 . “The Next Pardon Recipient Should Be Michael Milken, Wall Street Pro Urges,” MarketWatch (August 30, 

2017), n.p. 
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Supplement 9.5.  The Second Circuit’s View of Insider Trading Cases 

The controversial insider trading decision by the Second Circuit Court of Appeals is excerpted 

here. 

United States v. Newman 
773 F.3d 438 (2d Cir. 2014), cert. denied, 2015 U.S. LEXIS 6104 (U.S. Oct. 5, 2015), cases and 

citations omitted 

 Defendants-appellants Todd Newman and Anthony Chiasson appeal from judgments of 

conviction . . . on charges of securities fraud and conspiracy to commit securities fraud. 

The Government alleged that a cohort of analysts at various hedge funds and investment 

firms obtained material, nonpublic information from employees of publicly traded technology 

companies, shared it amongst each other, and subsequently passed this information to the 

portfolio managers at their respective companies.  The Government charged Newman . . . and 

Chiasson . . . with willfully participating in this insider trading scheme by trading in securities 

based on the inside information illicitly obtained by this group of analysts.  On appeal, Newman 

and Chiasson challenge the sufficiency of the evidence as to several elements of the offense, and 

further argued that the district court erred in failing to instruct the jury that it must find that a 

tippee knew that the insider disclosed confidential information in exchange for a personal 

benefit. 

We agree that the jury instruction was erroneous because we conclude that, in order to 

sustain a conviction for insider trading, the Government must prove beyond a reasonable doubt 

that the tippee knew that an insider disclosed confidential information and that he did so in 

exchange for a personal benefit.  Moreover, we hold that the evidence was insufficient to sustain 

a guilty verdict against Newman and Chiasson for two reasons.  First, the Government’s 

evidence of any personal benefit received by the alleged insiders was insufficient to establish the 

tipper liability from which defendants’ purported tippee liability would derive.  Second, even 

assuming that the scant evidence offered on the issue of personal benefit was sufficient, which 

we conclude it was not, the Government presented no evidence that Newman and Chiasson knew 

that they were trading on information obtained from insiders in violation of those insiders’ 

fiduciary duties. 

 This case arises from the Government’s ongoing investigation into suspected insider 

trading activity at hedge funds. . . . [The opinion described the charges and indictments.] 

At trial, the Government presented evidence that a group of financial analysts exchanged 

information they obtained from company insiders, both directly, and more often indirectly.  

Specifically, the Government alleged that these analysts received information from insiders at 

Dell and NVIDIA disclosing those companies’ earnings numbers before they were publicly 

released. . . .  These analysts then passed the inside information to their portfolio managers, 

including Newman and Chiasson, who, in turn, executed trades in Dell and NVIDIA stock, 

earning approximately $4 million and $68 million, respectively, in profits for their respective 

funds. 

Newman and Chiasson were several steps removed from the corporate insiders and there 

was no evidence that either was aware of the source of the inside information . . . . 

[T]he Government charged that Newman and Chiasson were criminally liable for insider 

information because, as sophisticated traders, they must have known that information was 
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disclosed by insiders in breach of a fiduciary duty, and not for any legitimate corporate purpose . 

. . . 

[In its opinion, the court noted the following discussion of insider trading:] 

[The statute] prohibits the use “in connection with the purchase or sale of any security . . . 

[of] any manipulative or deceptive device or contrivance in contravention of such rules and 

regulations as the Commission may prescribe . . . .”  Although [this] section was designed as a 

catch-all clause to prevent fraudulent practices, neither the statute nor the regulations issued 

pursuant to it expressly prohibit insider trading.  Rather, the unlawfulness of insider trading is 

predicated on the notion that insider trading is a type of securities fraud proscribed by [the statute 

and rules]. . . . 

[The court discusses theories of insider trading and continues with a discussion of tipping 

liability.] 

 The insider trading case law, however, is not confined to insiders or misappropriators 

who trade for their own accounts.  Courts have expanded insider trading liability to reach 

situations where the insider or misappropriator in possession of material nonpublic information 

(the “tipper”) does not himself trade but discloses the information to an outsider (a “tippee”) who 

then trades on the basis of the information before it is publicly disclosed. . . . [The Second Circuit 

panel quotes a U.S. Supreme Court case:] 

Not only are insiders forbidden by their fiduciary relationship from personally using 

undisclosed corporate information to their advantage, but they may not give such 

information to an outsider for the same improper purpose of exploiting the information 

for their personal gain.  

[The Second Circuit continues] 

The test for determining whether the corporate insider has breached his fiduciary duty “is 

whether the insider personally will benefit, directly or indirectly, from his disclosure.  Absent 

some personal gain, there has been no breach of duty.” [emphasis added by the Second Circuit.] 

The U.S. Supreme Court [has] held that “[t]he tippee’s duty to disclose or abstain is 

derivative from that of the insider’s duty.”  Because the tipper’s breach of fiduciary duty requires 

that he “personally will benefit, directly or indirectly, from his disclosure,” a tippee may not be 

held liable in the absence of such benefit.  Moreover, the Supreme Court held that a tippee may 

be found liable “only when the insider has breached his fiduciary duty . . . and the tippee knows 

or should know that there has been a breach.” . . . 

 Liability for securities fraud also requires proof that the defendant acted with scienter, 

which is defined as a “mental state embracing intent to deceive, manipulate or defraud.”  In order 

to establish a criminal violation of the securities laws, the Government must show that the 

defendant acted “willfully.”  We have defined willfulness in this context “as a realization on the 

defendant’s part that he was doing a wrongful act under the securities laws.” . . . 

The Government concedes that tippee liability requires proof of a personal benefit to the 

insider.  However, the Government argues that it was not required to prove that Newman and 

Chiasson knew that the insiders at Dell and NVIDIA received a personal benefit in order to be 

found guilty of insider trading.  Instead, the Government contends, consistent with the district 

court’s instruction, that is merely needed to prove that the “defendants traded on material, 
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nonpublic information they knew insiders had disclosed in breach of a duty of confidentiality. . . 

.” 

[W]e find no support for the Government’s contention that knowledge of a breach of the 

duty of confidentiality without knowledge of the personal benefit is sufficient to impose criminal 

liability.  Although the Government might like the law to be different, nothing in the law requires 

a symmetry of information in the nation’s securities markets. . . . 

[W]e conclude that a tippee’s knowledge of the insider’s breach necessarily requires 

knowledge that the insider disclosed confidential information in exchange for personal benefit. . . 

.  

In sum, we hold that to sustain an insider trading conviction against a tippee, the 

Government must prove each of the following elements beyond a reasonable doubt: that (1) the 

corporate insider was entrusted with a fiduciary duty; (2) the corporate insider breached his 

fiduciary duty by (a) disclosing confidential information to a tippee (b) in exchange for a 

personal benefit; (3) the tippee knew of the tipper’s breach, that is, he knew the information was 

confidential and divulged for personal benefit; and (4) the tippee still used that information to 

trade in a security or tip another individual for personal benefit. 

 In view of this conclusion, we find, . . . that the district court’s instruction failed to 

accurately advise the jury of the law.  The district court charged the jury that the Government 

had to prove: (1) that the insiders had a “fiduciary or other relationship of trust and confidence” 

with their corporations; (2) that they “breached that duty of trust and confidence by disclosing 

material, nonpublic information”; (3) that they “personally benefited [sic] in some way” from the 

disclosure; (4) “that the defendant . . . knew the information he obtained had been disclosed in 

breach of a duty”; and (5) that the defendant used the information to purchase a security.  Under 

these instructions, a reasonable juror might have concluded that a defendant knew that an insider 

had divulged information that was required to be kept confidential.  But a breach of the duty of 

confidentiality is not fraudulent unless the tipper acts for personal benefit, that is to say, there is 

no breach unless the tipper “is in effect selling the information to its recipient for cash, reciprocal 

information, or other things of value for himself. . . .”  Thus, the district court was required to 

instruct the jury that the Government had to prove beyond a reasonable doubt that Newman and 

Chiasson knew that the tippers received a personal benefit for their disclosure. . . . 

[The court discussed at length the nature of the evidence presented by the government.] 

No reasonable jury could have found beyond a reasonable doubt that Newman and 

Chiasson knew, or deliberately avoided knowing, that the information originated with corporate 

insiders. . . . 

Moreover, even if detail and specificity could support an inference as to the nature of the 

source, it cannot, without more, permit an inference as to that source’s improper motive for 

disclosure. . . . 

 In short, the bare facts in support of the Government’s theory of the case are as 

consistent with an inference of innocence as one of guilt.  Where the evidence viewed in the light 

more favorable to the prosecution gives equal or nearly equal circumstantial support to a theory 

of innocence as a theory of guilt, that evidence necessarily fails to establish guilt beyond a 

reasonable doubt.  Because the Government failed to demonstrate that Newman and Chiasson 

had the intent to commit insider trading, it cannot sustain the convictions on either the 
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substantive insider trading counts or the conspiracy count. . . . Consequently, we reverse 

Newman and Chiasson’s convictions and remand with instructions to dismiss the indictment as it 

pertains to them. 

For the foregoing reasons, we vacate the convictions and remand for the district court to 

dismiss the indictment with prejudice as it pertains to Newman and Chiasson. 
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Supplement 9.6.  Antitrust Laws 

Historically, the common law attempted to limit restraints on trade and to control monopolies 

and excessive profits of intermediaries, or middlemen.  During the second half of the nineteenth 

century, Congress expressed concern over abusive practices of large corporations by enacting the 

Interstate Commerce Act of 1887 and the Sherman Antitrust Act of 1890.  The latter has two 

main provisions: 

Sec. 1: Every contract, combination in the form of trust or otherwise, or conspiracy, in 

restraint of trade or commerce . . . is declared to be illegal [and is a felony punishable by 

fine and/or imprisonment]. . . . 

Sec. 2: Every person who shall monopolize, or attempt to monopolize or combine or 

conspire with any other person or persons, to monopolize any part of the trade or 

commerce among the several States, or with foreign nations, shall be deemed guilty of a 

felony [and is similarly punishable].
1
 

 The purpose of Section 1 is to prohibit two or more competing parties from acting 

together to fix prices, which is a violation of federal law under the Sherman Antitrust Act.  One 

problem with the court decisions based on this statute, however, is that there is not a clear 

definition of price fixing.  Another difficulty is distinguishing between the legal exchange of 

information between businesspeople, such as trade associations that disseminate trade news and 

data, and illegal conduct in the exchange of information that tends to restrain trade unreasonably. 

Section 2 of the Sherman Antitrust Act focuses on the control of monopolistic power.  

Troublesome issues under this section include definitions of the product market, the geographic 

market, and the market share.  The prosecution must prove an illegal purpose and intent along 

with market structure and power. 

The Sherman Act contains criminal and civil penalties.  The Department of Justice has 

jurisdiction to prosecute criminal actions, whereas the Federal Trade Commission is limited to 

administrative and civil jurisdictions.  Under the Sherman Act, privately injured parties may sue 

for treble damages and attorney's fees.    

 

                                                 
1. USCS, Title 15, Section 1 et seq. (2017). 
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Supplement 9.7.  The Environmental Protection Agency (EPA)  

In 1970, President Richard Nixon ordered the development of the Environmental Protection 

Agency (EPA). The EPA’s mission is “to protect human health and the environment.”  Its 

purpose is the assurance that 

 “all Americans are protected from significant risks to human health and the environment 

where they live, learn and work; 

 national efforts to reduce environmental risk are based on the best available scientific 

information; 

 federal laws protecting human health and the environment are enforced fairly and 

effectively; 

 environmental protection is an integral consideration in U.S. policies concerning natural 

resources, human health, economic growth, energy, transportation, agriculture, industry, 

and international trade, and these factors are similarly considered in establishing 

environmental policy; 

  all parts of society—communities, individuals, businesses, and state, local and tribal 

governments—have access to accurate information sufficient to effectively participate in 

managing human health and environmental risks; 

 environmental protection contributes to making our communities and ecosystems diverse, 

sustainable and economically productive; and 

 the United States plays a leadership role in working with other nations 

to protect the global environment.”
1
 

 

                                                 
1. Environmental Protection Agency, https://www.epa.gov/aboutepa/our-mission-and-what-we-do, accessed 

July 18, 2016. 
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Supplement 9.8.  Terrorist Attacks and Other Actions Damaging the Environment 

In May 2007, Chelsea D. Garlach, age 30, was sentenced to nine years in prison for her role in a 

group of radical environmentalists, called “terrorists” by the sentencing judge.  The group 

engaged in arson and other destructive acts at numerous sites, burning what they considered 

threats to the environment.  The judge ignored the defense argument that the acts were not 

terrorist because they were aimed at the destruction of property, not people.  According to the 

judge, it was the defendant’s intention “to scare, frighten and intimidate people and government 

through the very dangerous act of arson.”  Among other targets of the defendant’s arson were 30 

sport utility vehicles at a dealership. Labeling the actions in this case terrorist enabled the judge 

to give longer sentences than would be possible under traditional arson statutes.
1
  

In October 2007, British Petroleum (BP) agreed to pay more than $370 million for 

environmental crimes and fraud cases resulting from a 2005 Texas refinery explosion, leaks in 

the Alaska pipeline, and attempts to manipulate the market.  BP agreed to plead guilty to 

violating the Clean Air Act and other statutes in exchange for the dropping of some charges.
2
 

 In 2010, BP agreed to place $20 billion in a compensation fund for those suffering 

damages due to the oil spill in the Gulf of Mexico off New Orleans after a BP-leased rig 

exploded in April, killing 11 people and causing an oil spill.  It was the greatest environmental 

disaster in U.S. history.  In January 2013, a federal judge accepted the agreement between BP 

and the U.S. Department of Justice.  Under this agreement, BP pleaded guilty to criminal charges 

of felony manslaughter and other charges and agreed to pay $4 billion in restitution.  At that 

time, BP indicated that it had already paid over $24 billion in settlements and cleanup projects.
3
  

In February 2013, a federal judge approved the agreement between U.S. prosecutors and 

Transocean, which agreed to criminal charges (negligently discharging oil into the ocean) and to 

pay $400 million in criminal fines for its role in the BP oil spill disaster.
4
 

Criminal prosecutions are rarely successful in such cases, and even when they are, 

defendants usually do not serve prison time for violating environmental laws.  In the case of the 

Exxon Valdez (the worst oil spill in U.S. history prior to the BP disaster), which occurred when 

an Exxon tanker ran aground in Alaska in 1989 and dumped millions of gallons of oil into Prince 

William Sound, the captain, Joseph J. Hazelwood, was acquitted of the most serious charges 

against him, including reckless endangerment, criminal mischief, and operating a vessel while 

intoxicated.  Hazelwood, who had gone below to his cabin and left a third mate in charge of the 

tanker’s voyage through the sound, was thought to have been drinking, but the jury did not 

believe the state proved he was intoxicated.  Hazelwood’s conviction on a single charge of 

                                                 
1. “Radical Environmentalist Gets 9-Year Term for Actions Called ‘Terrorist,’” New York Times (May 26, 

2007), p. 8.  The USA Patriot Act, revised and codified, can be found at USCS, Title 31, Section 5332 

(2017). 

2. “BP Deal Doesn’t Close Book,” Houston Chronicle (October 26, 2007), p. 1. 

3. “Judge Accepts BP’s $4 Billion Criminal Settlement over Gulf Oil Spill,” New York Times (January 30, 

2013), p. 3B. 

4. “Judge Accepts Transocean Guilty Plea in Gulf Oil Spill,” New York Times (February 15, 2013), p. 2B. 
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misdemeanor negligence was overturned on an immunity issue,
5
 after which Congress toughened 

the maritime laws. 

 In 2009, the first ship’s pilot to be sentenced to prison for an oil spill, Captain John Cota, 

was given the maximum sentence of ten months in prison for his role in a 2007 oil spill in San 

Francisco Bay.  Cota pleaded guilty to two misdemeanor charges of water pollution when he ran 

the ship into the Bay Bridge, dumping more than 53,000 gallons of fuel oil, which spread along 

26 miles of coast and killed over 2,400 birds.  The estimated cost of cleanup was $70 million.  

The ship’s operating company, Fleet Management, Ltd., was scheduled to go on trial in 

September 2009, but in August of that year entered into a plea agreement with prosecutors, 

pleading guilty to criminal charges of obstruction, making false statements, and negligent 

discharge of oil, and paying a $10 million fine as well as putting into effect a compliance plan 

for training.  Two million dollars of the fine was to be used to fund marine environmental 

projects in San Francisco Bay.
6
 

 

                                                 
5. See Hazelwood v. State, 836 P.2d 943 (Alaska Ct. App. 1992), aff’d in part and rev’d in part, remanded, 

866 P.2d 827 (Alaska 1993), rev’d, remanded, 946 P.2d 875 (Alaska 1997), on remand, 962 P.2d 196 

(Alaska Ct. App. 1998). 

6. “Pilot Gets Max Term: 10 Months,” San Francisco Chronicle (July 18, 2009), p. 1C; “Nation Digest,” 

Washington Post (August 14, 2009), p. 2; “Ship Owner Pleads Guilty in S.F. Bay Spill,” Los Angeles Times 

(August 14, 2009), p. 11; “Shipping Firm Sentenced to Pay $10 Million for Causing Cosco Busan Oil 

Spill,” San Jose Mercury News (February 19, 2010), n.p. 
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Supplement 9.9. Products Liability and Crime 

Consumers who are injured by defectively designed, manufactured, or constructed products may 

sue for civil damages, but the issue for this discussion is whether products liability cases should 

also be prosecuted in criminal courts. 

On September 13, 1978, Ford Motor Company was indicted by a grand jury in Elkhart, 

Indiana, for three counts of reckless homicide stemming from the fiery crash of a Ford Pinto that 

left three teenagers dead.  The victims died from burns suffered when the Pinto burst into flames 

after a low-speed rear-end collision.  Although Ford was acquitted on March 13, 1980, this was a 

pivotal case concerning the criminal liability of corporations for the grossly negligent acts of 

their employees. 

The Ford case and others illustrate the interrelationship, and often confusion, between 

civil and criminal law.  The families of victims in these cases sued and won large judgments for 

wrongful deaths, and surviving victims of other such crashes were compensated for their injuries.  

Some settled out of court; others took their cases to trial.  

 The Pinto represented Ford's attempt in the early 1970s to produce a compact car that 

would sell for $2,000.  The design and production were on a rush schedule.  The reasons for 

considering the design of this car defective are complicated, but at issue was the location of the 

fuel tank.  For design reasons, it was placed behind rather than over the rear axle, as was the 

custom in other compacts at that time.  Because this made the car less crush-resistant, death by 

fire was more probable in a Pinto than in other compact cars.  Evidence revealed that the design 

defects were known to Ford's corporate executives, who were warned of the dangers.  The cost of 

adding additional crush space was $15.30 per car, but high-level officials decided to go ahead 

with the project for cost-saving and time reasons.  The appellate court in one case concluded as 

follows:  

Grimshaw v. Ford Motor Company 

174 Cal. Rptr. 348, 384 (4th Dist. 1981) 

Through the results of the crash tests Ford knew that the Pinto's fuel tank and rear 

structure would expose consumers to serious injury or death in a 20 to 30 mile-per-hour 

collision.  There was evidence that Ford could have corrected the hazardous design defects at 

minimal cost but decided to defer correction of the shortcomings by engaging in a cost-benefit 

analysis balancing human lives and limbs against corporate profits.  Ford's institutional mentality 

was shown to be one of callous indifference to public safety.  There was substantial evidence that 

Ford's conduct constituted “conscious disregard” of the probability of injury to members of the 

consuming public. 

___________________________________________________ 

The Grimshaw case illustrates how gross negligence can be used in a civil suit to award 

punitive damages to a plaintiff.  The fact that Ford was acquitted in the criminal trial does not 

mean that another corporation will not be convicted in a similar case.  Corporations engaging in 

conduct that is grossly negligent or reckless may find themselves convicted of crimes. 

 In fact, in December 1999, SabreTech, a corporation involved with aircraft maintenance, 

was convicted of charges stemming from the May 11, 1996 fatal crash of a ValuJet Airlines 

plane.  All 110 persons on board the flight from Miami to Atlanta were killed when the plane 

went down in fire in the Florida Everglades.  Initially, SabreTech, which shipped oxygen 
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generators on the fatal ValuJet flight, was charged with 110 counts of murder and 110 counts of 

manslaughter, but those were dropped.  Other state charges were dropped in exchange for a no 

contest plea to one count of unlawful transporting of hazardous waste.  The company was 

convicted of multiple federal charges of recklessly causing hazardous materials to be transported 

and one count of improperly training employees in the handling of such materials.  On appeal, 

only the latter charge was upheld.  ValuJet was not charged criminally.
1
 

Products liability issues also extend to other areas, such as food and drugs.  In a decision 

involving a company charged with violations of the Federal Food, Drug and Cosmetic Act, the 

U.S. Supreme Court emphasized the importance of protecting the consumer from adulterated 

food.  In a case before the Supreme Court, rats in the company’s warehouse contaminated the 

food.  According to the Court, the only defense permitted in these cases is the defendant's 

evidence that he or she was powerless to correct or prevent the violation.
2
 

 

                                                 
1. “Service Company Must Pay $11 Million in ValuJet Crash,” New York Times (August 15, 2000), p. 20; 

“Ten Years After ValuJet Flight 592: Changes Made After the Tragic 1996 Everglades Crash Have 

Contributed to an Unprecedented Safety Record for the U.S. Aviation Industry,” Miami Herald (May 11, 

2006), State and Regional News, n.p.; “Airlines Still Put Revenue Above Safety, Some Say,” Palm Beach 

Post (May 11, 2006), p. 1A.  The case is United States v. SabreTech, Inc., 271 F.3d 1018 (11th Cir. 2001), 

appeal after remand, 2003 U.S. App. LEXIS 12231 (11th Cir. 2003). 

2. United States v. Park, 421 U.S. 658 (1975). 
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Supplement 9.10.  Workplace Violations of Criminal Law and Their Aftermath 

When a fire spread quickly through the chicken-processing plant of Imperial Food Products, Inc., 

in Hamlet, North Carolina, in 1991, 25 persons died and 56 were injured.  Numerous violations 

of federal and state requirements were cited, including blocked exits.  The owner, Emmett Roe, 

who was concerned about theft of chicken parts, reportedly ordered the blockage.  There were 

not enough exits for emergencies and the facility did not have a sprinkler system.  The insurance 

company paid $16.1 million in settlements. Because of the violations, Roe was charged with 

both civil and criminal liability, including numerous counts of manslaughter.  His son, Brad, and 

another plant supervisor, were also charged.  The elder Roe agreed to plead guilty if charges 

against the other two defendants were dropped.  Prosecutors accepted the deal, and Roe was 

sentenced to 19 years in prison, far fewer than the maximum of 250 years for 25 counts of 

manslaughter.  He served a little more than four years in prison.  Upon his release, he moved to 

Georgia and lived in obscurity.  Roe’s company was fined $808,150 for the violations, which 

were viewed as willful.  Civil lawsuits were filed by survivors against 41 companies whose 

products within the plant were alleged to have aided the spread of the fire or added toxic 

products to the smoke.
1
 

A scholarly analysis of media reactions to the Imperial Food case illustrated that 

corporate crime is not always considered real crime.  Although the papers did not attempt to 

blame the workers or avoid the issue of negligence or the horrors of the injuries and deaths, the 

articles did not show any perspective of viewing corporate violence as criminal.  No reports of 

criminal acts were mentioned in the papers until the government took legal action by returning 

indictments for manslaughter.
2
 

A more recent example of criminal charges demonstrates how serious those charges can 

be when within a workplace environment (and in this case, a business to which the public was 

invited) gross negligence leads to multiple injuries and deaths.  The case involved a deadly fire 

in a Rhode Island nightclub in 2003.  Jeffrey A. Derderian and his brother, Michael A. 

Derderian, owners of the nightclub, were indicted for involuntary manslaughter, along with 

Daniel M. Biechele, who was the tour manager for the band Great White. 

The fire started when Biechele set off three pyrotechnical devices, creating sparks, which 

ignited the polyurethane that had been installed to reduce sound.  Approximately 400 people 

were inside the building, which quickly burst into flames, killing 100 people and injuring 200. 

According to the state’s attorney general, the brothers were charged with criminal negligence 

based on the way they operated the club and misdemeanor manslaughter because they allegedly 

did not maintain the soundproofing in a fireproof manner.  The criminal negligence charges 

against Biechele stemmed from allegations that he discharged the devices negligently.  The 

manslaughter charges were based on the failure of the band to get a permit to use fireworks 

inside the building.
3
 

                                                 
1. “Watch on the Media,” Liability week 8 (August 2, 1993): n.p.; Bureau of National Affairs, “Job Safety: 

OSHA to Ease Federal Enforcement Role After Upgrades to North Carolina Program,” Daily Report for 

Executives (March 8, 1995), p. 45; “Still Burning: After a Deadly Fire, a Town’s Losses Were Just 

Beginning,” Washington Post (November 10, 2002), p. 1F. 

2. John P. Wright et al., “The Social Construction of Corporate Violence: Media Coverage of the Imperial 

Food Products Fire,” Crime and Delinquency 42 (January 1995): 37-53. 

3. “3 Men Are Indicted in Fire at Rhode Island Nightclub,” New York Times (December 10, 2003), p. 14. 
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 Biechele, who agreed to testify against the Derderian brothers, pleaded guilty to 100 

counts of involuntary manslaughter, after which the criminal negligence charges were dropped.  

Biechele was sentenced to four years in prison.  He was released on parole in March 2008 after 

serving 22 months.  His request for parole was supported by numerous relatives of the fire’s 

victims.  The Derderian brothers entered no contest pleas to involuntary manslaughter charges.  

Jeffrey Derderian was sentenced to 500 hours of community service and three years on 

probation.  Michael Derderian was sentenced to four years in prison.  He was scheduled for 

release in October 2009 but was released early because of earned time due to good behavior.  He 

vowed to work, along with his brother and partner in the business, toward establishing a fund for 

the education of children whose parents died in the fire.  He also stated that he would be willing 

to speak about his prison experiences if that might deter others from violating the law.  Some 

victims’ families, however, fought his early release, stating that he had not shown proper 

remorse for his acts.  Jeffrey became a media critic and joined with his brother and a brother of 

one of the victims to raise money for an educational fund for the children of those who died in 

the fire.
4
 

Negligence in working conditions has resulted in death and serious bodily harm in other 

countries, too. In April 2013, the deadliest accident in the history of the garment industry 

claimed 1,135 lives and injured others when the Rana Plaza in Savar, a suburb of Dhaka, the 

capital of Bangladesh, collapsed.  The building’s owner, Sohel Rana, was captured near the 

border and returned to Dhaka amid cheers from the crowds.  This disaster occurred only a few 

months after 112 workers died in the Tazreen Fashions fire in Bangladesh.  That factory was 

owned by Delowar Hossain. 

 The Rana Plaza housed five garment factories in which over 3,000 workers, making as 

little as $56 a month, made clothing for retailers in the United States, England, and many other 

countries.  The injuries to those workers who lived “was horrifying: fractured skulls, crushed rib 

cages, severed livers, ruptured spleens.”  So many lost limbs that surgical areas were set up on 

the premises.  One woman begged rescuers to save her arm; they tried, but they had no choice 

except to amputate.  “They gave her an anesthetic but the agony was excruciating,” and she said, 

“My life is ruined now.” 

The owner was alleged to have told workers just the day before that, despite cracks, the 

building was safe.  After his arrest, Mr. Rana blamed the factory owners for working after the 

cracks were noted. 

One woman, who was looking for her two sons who worked in the building, was told to 

go away.  She retorted, “It would be better if you killed me . . . than if you asked me to go 

away.”
5
 

Authorities charged 41 people, including Sohel Rana, the owner of the Rana Plaza, with 

murder in what has been called the country’s worst industrial disaster.  If convicted, they could 

face the death penalty.
6
 

                                                 
4. “Tentative Settlement Is Reached with TV Station in Fatal Nightclub Fire,” New York Times (February 3, 

2008), p. 20; “Once in Glare of the Media, Club Owner Is Now a Critic,” New York Times (December 4, 

2010), p. 15. 

5. “Tears and Rage as Hope Fades in Bangladesh,” New York Times (April 29, 2013), p. 1. 
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These disasters in foreign factories that manufacture garments for sale in the United 

States and other western countries led critics to ask whether companies in the United States and 

other countries should ensure worker safety in Bangladesh and other countries in which they 

have garments made by low-paid workers.  American retailers did react: 17 of them, including 

Wal-Mart Stores, Sears, Target, and Macy’s, formed a coalition designed to provide inspections 

of the foreign factories that manufacture garments to be sold in the United States and other 

western countries.  Among other provisions, the companies will establish an anonymous hot line 

for workers to file comments about their working conditions.
7 

  

Such disasters also raise the issue of whether the disasters should be covered by civil or 

criminal law.  Until the two disasters discussed above, no one had been held criminally 

responsible for the deaths in these and other garment factories in Bangladesh.  According to one 

source: 

Many garment factory owners are now entrenched in the nation’s power elite, some as 

members of Parliament.  Garments represent 80 percent of the country’s manufacturing 

exports, giving the industry vast economic power, while factory owners also finance 

campaigns during national elections, giving the broad political influence.
8 

 
It was suggested that arrests and criminal charges in one or both of these cases can be 

explained not because of the justice system in Bangladesh but, rather, because of the 

international outrage that erupted after these incidents.
9    

In the United States, employers are required by law to provide a safe working 

environment for their employees, but until recently, no criminal action was taken in most cases if 

they did not do so.  In 2000, however, Allan Elias was sentenced to 17 years in prison, the 

longest term ever assessed to a defendant charged with an environmental crime.  Elias was the 

owner of a chemical reprocessing facility, Evergreen Resources, in a small Idaho town.  On 

August 26, 1996, he ordered 20-year-old Scott Dominguez and other employees, without the 

benefit of any safety equipment despite their pleas for such, to clean sludge from the bottom of a 

25,000-gallon tank that contained sodium cyanide.  Dominguez suffered permanent brain 

damage as a result of the exposure.  In addition to his prison sentence, Elias was ordered to pay 

Dominguez $5 million in restitution.
10

 

The U.S. Court of Appeals for the Ninth Circuit held that the criminal prosecution of 

Elias was appropriate under the federal Resource Conservation and Recovery Act.  In 2002, the 

U.S. Supreme Court refused to review the case, thus leaving the conviction and sentence 

standing.
11

 Elias continued to file various motions as late as 2011 and without success.
12 

                                                                                                                                                             
6. “Months After Deadly Fire, Owners of Bangladesh Factory Surrender to Court,” New York Times 

(February 10, 2014), p.8. 

7.  “U.S. Firms Form Own Pact on Bangladesh,” Chicago Tribune (July 11, 2013), p.3C. 

8. “Justice Elusive in a Bangladesh Factory Disaster,” New York Times (late edition) (June 30, 2013), p. 1. 

9. Ibid. 

10. “Adding Up Pollution Prosecutions,” National Journal (October 21, 2000), p. 330. 

11. Elias v. United States, 2001 U.S. App. LEXIS 27064 (9th Cir. 2001), cert. denied, 546 U.S. 857 (2005).  

The statute is codified at USCS, Title 42, Section 6928(3) (2017). 

12  See, for example, United States v. Elias, 2011 U.S. Dist. LEXIS 131382 (D. Idaho 2011). 
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A special agent with the Environmental Protection Agency (EPA) in Seattle, who worked 

on this case, was one of the authors of The Cyanide Canary.  A review of that book stated as 

follows: 

 The Cyanide Canary is a marvelously suspenseful tale full of male camaraderie, long 

drives to small towns in the middle of nowhere, suspicious laborers terrified of losing 

their jobs, the saintly family of Scott Dominguez and, on the other side, that leering 

scummy, remorselessly lying Elias, who in trying to avoid justice makes as many moves 

as an octopus in a handbag. 

Of course, Elias was a stooge of a larger corporation; even after his Evergreen 

Resources closed, he remained on the payroll of Kerr-McGee, to the tune of more than 

$41,000 a month. . . . [The book] is a bona fide thriller pitting joyous, decent good guys 

against a villain without a scintilla of redeeming social value.
13

 

 

                                                 
13. Carolyn See, “Slime and Punishment,” Washington Post (September 24, 2004), p. 3C. 



 

187 

 

Supplement 9.11.  Financial Institution Fraud 

A federal bank fraud statute was enacted in 1984.  It was patterned after the mail fraud statute 

and provides as follows: 

Whoever knowingly executes, or attempts to execute, a scheme or artifice— 

(1) to defraud a financial institution; or 

(2) to obtain any of the moneys, funds, credits, assets, securities, or other property 

owned by, or under the custody  or control of, a financial institution, by means of 

false or fraudulent pretenses, representations, or promises; shall be fined not more 

than $1,000,000 or imprisoned not more than thirty years, or both.
1
 

 This statute includes check kiting (writing checks without sufficient funds), one of the 

most common forms of bank fraud, as well as crimes associated with the failure of banks and 

other financial institutions.  Federal prosecutors place a high priority on prosecuting persons 

responsible for the failure of savings and loans and other financial institutions.  The backlog of 

cases was so extensive by 1989 that Congress extended the statute of limitations (the time period 

during which a lawsuit may be filed) for bank fraud and other financial institution offenses from 

five to ten years.
2
 

 

                                                 
1. USCS, Title 18, Section 1344 (2017). 

2. See USCS, Title 18, Section 3293 (2017).   
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Supplement 9.12.  Mortgage Fraud 

With the downturn in the U.S. economy beginning in 2008, unemployment climbed to more than 

10 percent, and the housing market and other areas suffered severe setbacks; this made selling 

houses difficult and, in many cases, impossible.  Homes and businesses were foreclosed, and 

predators engaged in fraudulent practices.  Mortgage fraud became a reality for many people. 

The FBI defines mortgage fraud as follows: 

Mortgage fraud is a material misstatement, misrepresentation, or omission relied on by an 

underwriter or lender to fund, purchase, or insure a loan.  This type of fraud is usually 

defined as loan origination fraud.  Mortgage fraud also includes schemes targeting 

consumers, such as foreclosure rescue, short sale, and loan modification.
1
 

In announcing indictments against specific individuals for mortgage fraud, the FBI 

alleged that the defendants targeted desperate homeowners who were close to losing their homes 

through foreclosure, made false promises to help them avoid these drastic measures, “engaged in 

real estate transactions with straw purchasers, and obtained dozens of fraudulent mortgages.”  In 

addition, the indictment alleged the following:   

The defendants took whatever equity the homeowner had left, funneled it through various 

shell corporations they controlled, used some of it to pay the new mortgages, and put the 

rest of the equity into their own bank accounts. . . .  

 This sort of fraudulent activity not only preys on desperate homeowners, it 

weakens our financial institutions, destroys neighborhoods by leaving properties 

abandoned, and devalues the homes of innocent neighbors.
2
 

In June 2010, the FBI announced that it had made 485 arrests in Operation Stolen 

Dreams, an effort that targeted mortgage fraudsters and constituted the largest effort ever made 

to apprehend offenders committing mortgage fraud.  The effort had resulted in the recovery of 

over $147 million; 191 civil enforcement actions had been completed.  Homeowners lost an 

estimated $2.3 billion in the mortgages involved in this fraud.  U.S. Attorney General Eric 

Holder said, “Mortgage fraud ruins lives, destroys families and devastates whole communities. . . 

.  We will use every tool available to investigate, prosecute and prevent mortgage fraud, and we 

will not rest until anyone preying on vulnerable American homeowners is brought to justice.”
3
 

The FBI stated that in June 2010, “Operation Stolen Dreams was the largest collective 

effort ever brought to bear in confronting mortgage fraud.”
4
 In July 2013, the FBI announced the 

sentencing of one defendant, Robert Brooks, who was convicted of one count of conspiring to 

commit bank, wire and mail fraud, eight counts of mail fraud, and two counts of aiding the filing 

                                                 
1. FBI, Mortgage Fraud Report 2010, p. 1, https://www.fbi.gov, accessed July 25, 2015. 

2.  FBI, Department of Justice, Press Release, “Five Indicted in Foreclosure Rescue and Mortgage Fraud 

Scheme Scam Involved Lawyers, Mortgage Brokers, and More than $14.6 Million in Loans,” 

https://philadelphia.fbi.gov/dojpressrel/pressrel09/ph120809a.htm, accessed January 3, 2009. 

3. FBI, “Financial Fraud Enforcement Task Force Announces Results of Broadest Mortgage Fraud Sweep in 

History,” Press Release (June 17, 2010). 

4. FBI, “Financial Crimes Report 2010-2011,” p. 12. 
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of false income tax returns. Brooks was sentenced to 135 months in prison and ordered to pay 

approximately $8.5 million in restitution.
5
 

In February 2016, Alberic Okou Agodio was sentenced to five years in prison followed 

by five years of supervised release and ordered to pay $3,356,581.78 in restitution for his role in 

a mortgage fraud case whose victims were students and immigrants who owned row houses in 

Baltimore, Maryland.  He entered guilty pleas to charges of aggravated identity theft, conspiracy, 

and wire fraud, and by the time he entered that plea, the houses were in default or foreclosure.
6
 

 In another case, the defendant, Robert Walker, age 44, told his victims that if they would 

pay him a fee of $1,995, he could arrange to modify their mortgage payments and that, if he 

could not do that, 80 percent of the fee would be refunded.  Walker never contacted the mortgage 

company in most of the cases and offered numerous reasons to his clients why he was not 

successful in loan modifications.
7
  

These cases illustrate that defendants in mortgage fraud cases may be charged with 

multiple types of crimes.   

 

                                                 
5. FBI, Press Release, “Operation Stolen Dreams Defendant Sentenced to Federal Prison for Role in 

Mortgage Fraud Scheme” (July 2, 2013), https://www.fbi.gov, retrieved January 1, 2017. 

6. “Conspirator Pleads Guilty in $3.8 million Mortgage Fraud Scheme,” FBI (July 21, 2015), 

http://www.fbi.gov, accessed December 23, 2015; U.S. Department of Justice, “Conspirator Sentenced to 

over 5 Years in Prison for $3.8 Million Fraud Scheme,” Press Release (February 26, 2016), 

www.justice.gov/usao/md, accessed March 11, 2016. 

7. “North Royalton Man Sentenced to Nearly Three Years in Prison in Mortgage-Relief Scam,” Federal 

Bureau of Investigation (July 21, 2015), http://www.fbi.gov, accessed December 23, 2015. 
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Supplement 9.13.  Insurance Fraud 

Thousands of companies in the United States collect an estimated $1 trillion in premiums every 

year, making the insurance industry particularly susceptible to fraud.  Insurance fraud is 

estimated to be approximately $80 billion a year, a cost that is, of course, passed on to 

consumers.  Some of the areas on which the FBI focuses its insurance fraud investigations are: 

 Premium diversion/unauthorized entities 

 Insurance-related corporate fraud 

 Workers’ compensation fraud 

 Disaster fraud 

 Staged auto accidents 

 Property insurance fraud
1
 

Although insurance fraud is not one of its highest priority, the FBI continues to 

investigate this crime, and in 2011, the agency obtained $87.6 million in restitution.
2
   

 

                                                 
1. FBI, “Financial Crimes Report, 2010-2011,” p. 17. 

2. Ibid., p. 18. 
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Supplement 9.14. Examples of Health Care Fraud  

 In April 2016, a federal jury convicted Dallas-area doctor Jacques Roy of what is thought to be 

the most extensive health care fraud case in U.S. history involving one doctor.  Dr. Roy was 

convicted of 12 counts involving almost $400 million in fraudulent health care for approximately 

11,000 patients.  Dr. Roy, who was arrested in 2012, was in jail pending the trial.  In August 

2017, the judge sentenced Dr. Roy to 35 years in prison (and to pay $373,331 in restitution), 

which the judge referred to as an “effective life sentence” for a man he considered a danger to 

society and unlikely to reform.  The federal prosecutor had asked for the maximum punishment 

of 105 years, describing the defendant as a person who has “not one redeeming quality” and who 

“used the elderly and homeless as pawns.”  Dr. Roy’s defense attorney asked for a ten-year 

sentence, arguing that his client could still contribute to society.  Dr. Roy had a lot of help in his 

schemes to defraud the government. Five of the other people involved in the elaborate scheme 

received sentences ranging from three months on probation to 17 years in prison and were 

ordered to pay restitution ranging from $397,294 to $25 million.  A sixth defendant, who was 

convicted of conspiracy to commit health care fraud, had not yet been sentenced.1  

In March 2017, an attorney, who billed himself as “Mr. Social Security,” pleaded guilty 

to defrauding the government of approximately $600 million in federal disability payments and 

bribing a federal judge.  Wealthy attorney Eric C. Conn faced up to 14 years in prison, but, with 

the aid of a fake passport, he fled the country prior to his scheduled sentencing in July 2017.  He 

allegedly e-mailed that he had no intention of returning.
2
 

In July 2017, four members of the same family were accused of faking mental illnesses 

for years, defrauding Social Security of disability benefits up to approximately $460,000.  

Koreen Mitchell, John Mitchell, Michael Mitchell, and Sonny Mitchell were accused of various 

frauds to convince Social Security that they were mentally challenged.  For example, when asked 

if he could brush his teeth, one replied, “I have no teeth.”  When asked whether he had ever had 

surgery, he responded, “pizza.”  Lawyers who represented mentally and physically challenged 

clients said this type of fraud is rare, especially when compared to the number of people who 

receive disability payments. But more than one million people are on waiting lists for disability 

payments, and in 2016, approximately 8,000 applicants died while awaiting such payments.
3
 

In 2015, the U.S. Department of Health and Human Services (HHS) announced a 

nationwide takedown that resulted in 243 individuals being charged for approximately $712 

million in false Medicare billing.  According to Attorney General Loretta Lynch, doctors, patient 

recruiters, pharmacy owners, home health care providers, and others were included in the arrests.  

“They billed for equipment that wasn’t provided, for care that wasn’t needed, and for services 

that weren’t rendered.”
4
 

                                                 
1. “Doctor Gets 35 Years for Fraud.” Dallas Morning News (August 10, 2017), p. 1. 

2. Various media sources 

3. “Family Faked Mental Illness: 4 to Plead Guilty to Years-long Ruse that Collected $460,000,” Dallas 

Morning News (July 5, 2017), p. 1B. 

4. U.S. Health and Human Services, “National Medicare Fraud Takedown Results in Charges Against 243 

Individuals for Approximately $712 Million in False Billing” (June 18, 2015), http://www.hhs.gov, 

accessed July 25, 2015. 
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 Sentences can be very long in health care fraud cases, as illustrated by the July 2015 

sentencing of a hematologist-oncologist in Detroit, Michigan, who was convicted of 

administering unnecessary injections or infusions to 553 individuals and submitting the costs to 

Medicare and private insurance companies.  For this cost of approximately $34 million, Dr. Farid 

Fata was sentenced to 45 years in prison and ordered to forfeit $17.6 million. According to the 

prosecuting attorney, the doctor “did not care for patients; he exploited them as commodities.  

He over-treated, under-treated and outright lied to patients about whether they had cancer so that 

he could maximize his own profits.”  Dr. Fata owned and operated a cancer treatment clinic.
5
 

Two final examples of the many health care fraud cases are unusual. In the first, an 

anesthesiologist submitted a false medical claim at a time when he was under anesthesia for 

surgery! Dr. Richard Ferdinand Toussaint Jr. was convicted of seven counts of fraud involving 

$10 million for overcharges to the federal government.  It took the jury only three hours to reach 

its verdict; sentencing is pending.  The doctor could be sentenced to ten years in prison and fined 

$250,000 for each count and ordered to pay restitution and forfeit any property he purchased 

with the money.
6
 

In the second case, a young woman, Lydia Taylor, secured a position as an intern in the 

U.S. Labor Department office in Dallas, Texas, for the purpose of alerting her family of any 

effort in that office to check on her family’s health care scheme, estimated at approximately $30 

million. Prosecutors alleged that the family paid Taylor’s college and living expenses and gave 

her a $45,000 Jeep Grand Cherokee as “partial payment.”  Her uncle, attorney Tshombe 

Anderson, is alleged to have been the master mind of the scheme; he even recruited his 84-year-

old mother.
7
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to Patients,” FBI Press Release (July 10, 2015), https://www.fbi.gov, accessed July 25, 2015. 

6. “Founder of Forest Park Is Convicted,” Dallas Morning News (March 5, 2016), p. 1D. 

7. “Intern Was ‘Mole’ for Scam, Feds Say,” Dallas Morning News (June 30, 2016), p. 1. 
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Supplement 9.15.  Excerpts from the Court’s Opinion Reversing the Conviction of Barry  

         Bonds for Obstruction of Justice 

United States v. Bonds 
784 F.3d 582 (9th Cir. 2015), cases and citations omitted 

Per Curiam  

 During a grand jury proceeding, defendant gave a rambling, non-responsive answer to a 

simple question.  Because there is insufficient evidence that Statement C was material, 

defendant’s conviction for obstruction of justice in violation of 18 U.S.C. Section 1503 is not 

supported by the record. . . . [D]efendant’s conviction here must be reversed . . . and he may not 

be tried again on that count. . . . 

Concurring Opinion 

Title 18 U.S.C., Section 1503(a), which defendant was convicted of violating, provides in 

relevant part as follows: “Whoever . . . corruptly or by threats or force, or by any threatening 

letter of communication, influences, obstructs, or impedes, or endeavors to influence, obstruct, or 

impede, the due administration of justice, shall be punished as provided in subsection (b).”  

Known as the omnibus clause, this language “was designed to proscribe all manner of corrupt 

methods of obstructing justice.”  We have held that a defendant “corruptly” obstructs justice if he 

acts “with the purpose of obstructing justice.” . . . 

Stretched to its limits, section 1503 poses a significant hazard for everyone involved in 

our system of justice, because so much of what the adversary process calls for could be 

construed as obstruction.  . . .   Witnesses would be particularly vulnerable because, as the 

Supreme Court has noted, “[u]nder the pressures and tensions of interrogation, it is not 

uncommon for the most earnest witnesses to give answers that are not entirely responsible.” 

 Lawyers face the most pervasive threat under such a regime.  Zealous advocacy 

sometimes calls for pushing back against an adversary’s just case and casting a despicable client 

in a favorable light, yet such conduct could be described as “endeavor[ing] to . . . impede . . . the 

administration of justice.”  Even routine advocacy provides ample occasion for stumbling into 

the heartland of the omnibus clause’s sweeping coverage.  Oral arguments provide a ready 

example.  One need not spend much time in one of our courtrooms to hear lawyers dancing 

around questions from the bench rather than giving pithy, direct answers. . . . 

It is true that any such maneuver would violate section 1503 only if it were done 

“corruptly.”  But it is equally true that we have given “corruptly” such a broad construction that 

it does not meaningfully cabin the kind of conduct that is subject to prosecution. . . . 

Making everyone who participates in our justice system a potential criminal defendant for 

conduct that is nothing more than the ordinary tug and pull of litigation risks chilling zealous 

advocacy.  It also gives prosecutors the immense and unreviewable power to reward friends and 

punish enemies by prosecuting the latter and giving the former a pass.  The perception that 

prosecutors have such a potent weapon in their arsenal, even if never used, may well dampen the 

fervor with which lawyers, particularly those representing criminal defendants, will discharge 

their duties.  The amorphous nature of the statute is also at odds with the constitutional 

requirement that individuals have fair notice as to what conduct may be criminal. . . . 
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[For these reasons, the statute] “calls for prudential limitations on the government’s 

power to prosecute under it. . . . The government charged a total of seven statements, only one of 

which the jury found to be obstructive.  Two of these statements . . . appear to be wholly 

irrelevant—verbal detours with no bearing on the proceedings.  One statement is “I don’t know,” 

followed by a brief explanation for the lack of knowledge.  The rest are direct answers that the 

government claimed were false, all concerning whether defendant’s trainer had provided or 

injected him with steroids.  In the context of three hours of grand jury testimony, these six 

additional statements are insufficient to render the otherwise innocuous Statement C material.  If 

this were enough to establish materiality, few witnesses or lawyers would be safe from 

prosecution. 
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Supplement 9.16. Terrorism and the Potential Erosion of Civil Rights 

Some of the lawsuits regarding the treatment of persons apprehended for alleged terrorist acts 

have tested the tension between national security and civil rights and between the executive and 

the judicial branches of government.
1
 The U.S. Supreme Court ruled that all persons in U.S. 

custody, even foreign nationals, have a right to know why they are being detained, the right to 

consult with an attorney, and the right to have a hearing before a neutral judge.
2
 In 2004, in 

Hamdi v. Rumsfeld, the Court explains some of its reasoning in the case of an enemy combatant 

who was a U.S. citizen.  A shortened version of the very long case is excerpted here for the 

interested reader. 

Hamdi v. Rumsfeld 
542 U.S. 507 (2004), cases and citations omitted 

O’Connor, J., delivered the Court’s opinion, joined by Rehnquist, C.J., and Kennedy and Breyer, 

JJ. Souter, and Ginsburg, JJ., concurred in part and dissented in part but concurred in the 

judgment.  Scalia, Stevens, and Thomas, JJ., dissented. 

On September 11, 2001, the al Qaeda terrorist network used hijacked commercial 

airliners to attack prominent targets in the United States.  Approximately 3,000 people were 

killed in those attacks.  One week later, in response to these "acts of treacherous violence," 

Congress passed a resolution authorizing the President to "use all necessary and appropriate 

force against those nations, organizations, or persons he determines planned, authorized, 

committed, or aided the terrorist attacks" or "harbored such organizations or persons, in order to 

prevent any future acts of international terrorism against the United States by such nations, 

organizations or persons."  Soon thereafter, the President ordered United States Armed Forces to 

Afghanistan, with a mission to subdue al Qaeda and quell the Taliban regime that was known to 

support it. 

 This case arises out of the detention of a man whom the Government alleges took up 

arms with the Taliban during this conflict.  His name is Yaser Esam Hamdi.  Born an American 

citizen in Louisiana in 1980, Hamdi moved with his family to Saudi Arabia as a child.  By 2001, 

the parties agree, he resided in Afghanistan.  At some point that year, he was seized by members 

of the Northern Alliance, a coalition of military groups opposed to the Taliban government, and 

eventually was turned over to the United States military.  The Government asserted that it 

initially detained and interrogated Hamdi in Afghanistan before transferring him to the United 

States Naval Base in Guantanamo Bay [Cuba] in January 2002.  In April 2002, upon learning 

that Hamdi is an American citizen, authorities transferred him to a naval brig in Norfolk, 

Virginia, where he remained until a recent transfer to a brig in Charleston, South Carolina.  The 

Government contends that Hamdi was an "enemy combatant," and that this status justifies 

holding him in the United States indefinitely—without formal charges or proceedings—unless 

and until it makes the determination that access to counsel or further process is warranted.   

In June 2002, Hamdi's father, Esam Fouad Hamdi, filed the present petition for a writ of 

habeas corpus . . . naming as petitioners his son and himself as next friend.  The elder Hamdi 

alleges in the petition that he has had no contact with his son since the Government took custody 

                                                 
1. See, for example, Padilla v. Hanft, 432 F.3d 582 (4th Cir. 2005), cert. denied, 547 U.S. 1062 (2006). 

2.       Rasul v. Bush, 542 U.S. 466 (2004). 
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of him in 2001, and that the Government has held his son "without access to legal counsel or 

notice of any charges pending against him." . . .  

[The father alleged that his son was in Afghanistan to do relief work, was there only two 

months prior to 9/11, and that he could not possibly have received military training.  The 

government disputed those allegations and alleged that Hamdi trained with and received 

weapons training with a Taliban military unit.  The government further alleged that] a series of 

"U.S. military screening team[s]" determined that Hamdi met "the criteria for enemy 

combatants," and "a subsequent interview of Hamdi has confirmed that he surrendered and gave 

his firearm to Northern Alliance forces, which supports his classification as an enemy 

combatant." . . . 

[The Court stated the issue of the case as follows:]  

The threshold question before us is whether the Executive has the authority to detain 

citizens who qualify as "enemy combatants."  There is some debate as to the proper scope of this 

term, and the Government has never provided any court with the full criteria that it uses in 

classifying individuals as such.  It has made clear, however, that, for purposes of this case, the 

"enemy combatant" that it is seeking to detain is an individual who, it alleges, was "'part of or 

supporting forces hostile to the United States or coalition partners'" in Afghanistan and who 

"'engaged in an armed conflict against the United States'" there.  We therefore answer only the 

narrow question before us: whether the detention of citizens falling within that definition is 

authorized. 

[The Court’s reasons for its holding are lengthy; here is a portion of those statements.] 

The President [is authorized by law] to use "all necessary and appropriate force" against 

"nations, organizations, or persons" associated with the September 11, 2001, terrorist attacks.  

There can be no doubt that individuals who fought against the United States in Afghanistan as 

part of the Taliban, an organization known to have supported the al Qaeda terrorist network 

responsible for those attacks, are individuals Congress sought to target in passing the [statute].  

We conclude that detention of individuals falling into the limited category we are considering, 

for the duration of the particular conflict in which they were captured, is so fundamental and 

accepted an incident to war as to be an exercise of the "necessary and appropriate force" 

Congress has authorized the President to use. 

 The capture and detention of lawful combatants and the capture, detention, and trial of 

unlawful combatants, by "universal agreement and practice," are "important incident[s] of war."  

The purpose of detention is to prevent captured individuals from returning to the field of battle 

and taking up arms once again.  . . .  It is now recognized that “Captivity is neither a punishment 

nor an act of vengeance,” but “merely a temporary detention which is devoid of all penal 

character.” . . .  “'A prisoner of war is no convict; his imprisonment is a simple war measure.'"  

"The object of capture is to prevent the captured individual from serving the enemy.  He is 

disarmed and from then on must be removed as completely as practicable from the front, treated 

humanely, and in time exchanged, repatriated, or otherwise released." 

There is no bar to this Nation's holding one of its own citizens as an enemy combatant. . . .  

A citizen, no less than an alien, can be "part of or supporting forces hostile to the United States 

or coalition partners" and “engaged in an armed conflict against the United States.”  Such a 
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citizen, if released, would pose the same threat of returning to the front during the ongoing 

conflict. 

In light of these principles, it is of no moment that the [statute] does not use specific 

language of detention.  Because detention to prevent a combatant's return to the battlefield is a 

fundamental incident of waging war, in permitting the use of "necessary and appropriate force," 

Congress has clearly and unmistakably authorized detention in the narrow circumstances 

considered here.  Hamdi objects, nevertheless, that Congress has not authorized the indefinite 

detention to which he is now subject. . . .  We take Hamdi's objection to be not to the lack of 

certainty regarding the date on which the conflict will end, but to the substantial prospect of 

perpetual detention. . . . 

[The opinion noted that Hamdi argued that he could be held indefinitely and the Court 

agreed that was not an unreasonable concern.] 

 Even in cases in which the detention of enemy combatants is legally authorized, there 

remains the question of what process is constitutionally due to a citizen who disputes his enemy-

combatant status.  Hamdi argues that he is owed a meaningful and timely hearing and that "extra-

judicial detention [that] begins and ends with the submission of an affidavit based on third-hand 

hearsay" does not comport with the Fifth and Fourteenth Amendments.  The Government 

counters that any more process than was provided below would be both unworkable and 

"constitutionally intolerable."  Our resolution of this dispute requires a careful examination both 

of the writ of habeas corpus, which Hamdi now seeks to employ as a mechanism of judicial 

review, and of the Due Process Clause, which informs the procedural contours of that 

mechanism in this instance. . . . 

It is beyond question that substantial interests lie on both sides of the scale in this case.  

Hamdi's "private interest . . . affected by the official action," is the most elemental of liberty 

interests—the interest in being free from physical detention by one's own government. 

  [This interest is not] . . . offset by the circumstances of war or the accusation of 

treasonous behavior, for "[i]t is clear that commitment for any purpose constitutes a significant 

deprivation of liberty that requires due process protection."  "Procedural due process rules are 

meant to protect persons not from the deprivation, but from the mistaken or unjustified 

deprivation of life, liberty, or property.”  Indeed, . . . the risk of erroneous deprivation of a 

citizen's liberty in the absence of sufficient process here is very real.  Moreover, as critical as the 

Government's interest may be in detaining those who actually pose an immediate threat to the 

national security of the United States during ongoing international conflict, history and common 

sense teach us that an unchecked system of detention carries the potential to become a means for 

oppression and abuse of others who do not present that sort of threat.  Because we live in a 

society in which "[m]ere public intolerance or animosity cannot constitutionally justify the 

deprivation of a person's physical liberty," our starting point for the analysis is unaltered by the 

allegations surrounding the particular detainee or the organizations with which he is alleged to 

have associated.   We reaffirm today the fundamental nature of a citizen's right to be free from 

involuntary confinement by his own government without due process of law, and we weigh the 

opposing governmental interests against the curtailment of liberty that such confinement entails. 

On the other side of the scale are the weighty and sensitive governmental interests in 

ensuring that those who have in fact fought with the enemy during a war do not return to battle 

against the United States. . . . [T]he law of war and the realities of combat may render such 
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detentions both necessary and appropriate, and our due process analysis need not blink at those 

realities.  Without doubt, our Constitution recognizes that core strategic matters of warmaking 

belong in the hands of those who are best positioned and most politically accountable for making 

them. 

The Government also argues at some length that its interests in reducing the process 

available to alleged enemy combatants are heightened by the practical difficulties that would 

accompany a system of trial-like process.  In its view, military officers who are engaged in the 

serious work of waging battle would be unnecessarily and dangerously distracted by litigation 

half a world away, and discovery into military operations would both intrude on the sensitive 

secrets of national defense and result in a futile search for evidence buried under the rubble of 

war.  To the extent that these burdens are triggered by heightened procedures, they are properly 

taken into account in our due process analysis. 

Striking the proper constitutional balance here is of great importance to the Nation during 

this period of ongoing combat.  But it is equally vital that our calculus not give short shrift to the 

values that this country holds dear or to the privilege that is American citizenship.  It is during 

our most challenging and uncertain moments that our Nation's commitment to due process is 

most severely tested; and it is in those times that we must preserve our commitment at home to 

the principles for which we fight abroad. . . . 

We therefore hold that a citizen-detainee seeking to challenge his classification as an 

enemy combatant must receive notice of the factual basis for his classification, and a fair 

opportunity to rebut the Government's factual assertions before a neutral decisionmaker. . . . 

 [The opinion discussed the separation of powers issue.] 

. . .  We have long since made it clear that a state of war is not a blank check for the 

President when it comes to the rights of the Nation's citizens.  Whatever power the United States 

Constitution envisions for the Executive in its exchanges with other nations or with enemy 

organizations in times of conflict, it most assuredly envisions a role for all three branches when 

individual liberties are at stake.  Likewise, we have made clear that, unless Congress acts to 

suspend it, the Great Writ of habeas corpus allows the Judicial Branch to play a necessary role in 

maintaining this delicate balance of governance, serving as an important judicial check on the 

Executive's discretion in the realm of detentions.  Thus, while we do not question that our due 

process assessment must pay keen attention to the particular burdens faced by the Executive in 

the context of military action, it would turn our system of checks and balances on its head to 

suggest that a citizen could not make his way to court with a challenge to the factual basis for his 

detention by his government, simply because the Executive opposes making available such a 

challenge.  Absent suspension of the writ by Congress, a citizen detained as an enemy combatant 

is entitled to this process. . . . 

The judgment of the United States Court of Appeals for the Fourth Circuit is vacated, and 

the case is remanded for further proceedings. 

It is so ordered.  

________________________________ 
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 In an effort to limit the impact of the Supreme Court’s decisions, the Republican-led 

Congress, during its final weeks of control, passed the Military Commissions Act of 2006, 

signed by President George W. Bush in October of that year.  The act strips all U.S. courts of 

jurisdiction to hear the habeas corpus actions (literally, “you have the body”; it refers to actions 

filed by persons in custody, questioning the right to be detained) filed by alien detainees if the 

president has determined that they are enemy combatants (persons suspected of terrorist acts 

against the United States).  Until the U.S. Supreme Court ruled, these persons could be held 

indefinitely and without being charged with a crime.  The act grants that power to special 

military tribunals.  The bill alarmed many immigration attorneys because the broad definition of 

enemy combatant appears to include many aliens who, before their deportations, have been 

traditionally afforded an administrative law hearing and a series of appeals through the Board of 

Immigration Appeals and the federal courts.  The law was viewed as continuing the trend of 

limiting or eliminating relief to all aliens accused of terrorism-related acts.
3
 

In 2008, the U.S. Supreme Court considered the constitutionality of the Military 

Commissions Act in two cases involving 37 detainees and combined for hearing and decision.  

The Court held the act unconstitutional because it stripped U.S. courts of their jurisdiction in 

habeas corpus petitions filed by enemy combatants.  As a result of Boumediene v. Bush, all 

persons held by U.S. officials once again have the right to challenge their detention before a 

neutral judge in U.S. courts.  According to Justice Anthony Kennedy, who wrote the opinion for 

the Court’s majority of five justices, the provision of military tribunals to hear habeas corpus 

petitions from those detained at the U.S. Naval Station at Guantánamo Bay is not an adequate 

substitute for the procedural protections provided by the U.S. Constitution: 

We hold that petitioners may invoke the fundamental procedural protections of habeas 

corpus.  The laws and Constitution are designed to survive, and remain in force, in 

extraordinary times.  Liberty and security can be reconciled; and in our system they are 

reconciled within the framework of the law.  The Framers decided that habeas corpus, a 

right of first importance, must be a part of that framework, a part of that law.
4
   

                                                 
3. Military Commissions Act of 2006, Public Law 109-366, 120 Stat. 2600 (2006). 

4.  Boumediene v. Bush, 553 U.S. 723 (2008). 
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Chapter 10.   Drug Abuse, Drug Trafficking, and Organized Crime 

Supplement 10.1.  The Effect of Drug Abuse on the Community 

The infestation of inner city areas with drugs, especially those associated with gangs, has been a 

focus of social science research and law enforcement attention for decades.  Considerable attention 

was given to the study of gangs in Chapter 5 of the text, with notations that illegal drugs were 

often involved in gang activity.  That was emphasized in 2004, as the Los Angeles Police 

Department (LAPD) increased its efforts to combat gangs in that city.
1
  In 2004, Los Angeles was 

referred to as the gang capital of the nation, with Chicago close behind.  The Los Angeles police 

chief at that time, William Bratton, referred to gangs as the greatest terrorist threat in America, the 

“emerging monster of crime in America,” killing more people than terrorists do.  Phillip J. Cline, 

Chicago’s police superintendent, stated in 2004 that gangs had killed more people in his city than 

had organized crime.
2
 

By 2007, Chief Bratton had been given another term in Los Angeles; gang homicides in 

that city were down, with 42 fewer in the first six months compared to the same period in 2006.  

Gang homicides accounted for approximately 56 percent of all homicides in that city.  Despite this 

decline, Chief Bratton stated that gangs remained a serious concern, with overall gang crime up 15 

percent in the first six months of 2007.
3
  Bratton left as chief in 2009; gangs were still a problem.  

But a 2013 report revealed a decrease of approximately 30 percent in gang-related homicides to 

date (April) in Los Angeles compared to the previous year. Police credited their aggressive anti-

gang programs with the decrease in gang-related homicides.
4
  

  The deadly combination of drugs and gangs is also found in the nation’s schools.  

Investigators found a high correlation between the presence of drugs (and guns) in schools and 

gangs.  Students who reported that illegal drugs were readily available in their schools were much 

more likely to report the presence of gang members than were students who did not report readily 

available drugs.
5
  Perhaps even more shocking was a headline in 2007, “Slaughter in Our Cities: 

Chicago School Kids Are Getting Killed at a Faster Pace Than Illinois Soldiers.”  Then 

presidential candidate Barak Obama, a Chicago resident, noted that 32 children were killed in the 

city’s schools during the previous school year.  He quoted the FBI as saying that the United States 

had more gang members than police officers on its streets.
6
 

                                                 
1. “Los Angeles Police Department and FBI Officials Continue Their Crackdown on Gangs in South Central,” 

National Public Radio Transcript (January 28, 2004), n.p. 

2. “Rise in Killings Spurs New Steps to Fight Gangs,” New York Times (January 17, 2004), p. 1; “Bratton 

Shuffles LAPD Brass: Department to Focus on ‘Top 10 Percent,’” Daily News of Los Angeles (November 18, 

2003), p. 3N. 

3. “Homicide Rates Decline in the Southland,” Los Angeles Times (July 18, 2007), p. 1B; “Panel Presses for 

Details on Gang Programs,” Daily News of Los Angeles, Valley Edition (July 20, 2007), p. 3N. 

4. “Another Drop in Crime for L.A,” Los Angeles Times (April 6, 2013), p. 1. 

5. James C. Howell and James P. Lynch, Youth Gangs in Schools (Washington, DC: U.S. Department of Justice, 

Office of Justice Programs, Office of Juvenile Justice and Delinquency Prevention, August 2000), p. 1. 

6. “Slaughter in Our Cities; Chicago School Kids Are Getting Killed at a Faster Pace Than Illinois Soldiers,” 

Pittsburgh Post-Gazette (July 18, 2007), p. 7B. 
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The National Drug Intelligence Center (the NDIC) posts facts about the relationship 

between drugs and gangs on its Web page, emphasizing that the various gangs (street gangs, 

outlaw motorcycle gangs, and prison gangs) smuggle drugs into the country, transport drugs 

throughout the country, and constitute most of the drug distribution on U.S. streets. “Street gang 

members convert powdered cocaine into crack cocaine and produce most of the PCP available in 

the United States.”
7
  

Large cities are not the only focus of gangs and drugs.  Although the two are not always 

combined, the presence of drugs in even small-town America has become a serious problem in 

some areas.  According to the NDIC, “Local street gangs in rural, suburban, and urban areas pose a 

low but growing threat,” with these local gangs frequently attempting to imitate the larger, national 

ones.
8
 

One news article focused on Lovell, Wyoming, a town of only 2,264 that had twice the 

national average of methamphetamine use.  One-half of the time of Lowell’s seven police officers 

was consumed with crimes related to this drug.  Parents lost custody of children they forgot to feed 

while they were under the influence of the drug, and burglaries increased at an alarming rate.  

Some people quit their jobs, sold their houses, and concentrated on selling drugs.  The little town 

lost income and people; as a result, three of its four grocery stores, a movie theater, a Sears store, 

and a few other businesses closed.  According to the article, this situation was typical of other 

small towns in Wyoming, the nation’s least-populated state, but one overrun with demand for the 

synthetic drug.
9
  

  A 2016 article was headlined, “Drugs, Vanishing Jobs Strain Rural America.” Referring 

to Pumeroy, population 1,800, located 200 miles from Cleveland, Ohio, the article stated, “The 

opioid epidemic has accompanied an ebbing-away of jobs and, among some demographics, an 

unprecedented drop in life expectancy.”
10

 

Another 2016 article emphasized that the number of infants experiencing drug withdrawal 

symptoms is increasing in rural areas faster than in urban areas, a sixfold increase compared to a 

fourfold increase.  The study found that maternal opioid use was “nearly 70 percent higher in rural 

counties than urban ones” and that rural mothers were more likely than their urban counterparts to 

be poor and on public insurance, such as Medicaid.
11

 

Drug abusers and drug traffickers have also infiltrated other living areas where they might 

not be expected, such as Harborview Terrace, a New York City public housing project for disabled 

persons and those who are at least 62 years old.  Young people moved in illegally, dealing in 

drugs, some openly, and threatening to injure or kill anyone who defied them or reported them.  

Legal residents lived in fear, suffered in silence, and armed themselves with weapons in case of 

                                                 
7. “Drugs and Gangs: Fast Facts” (July 1, 2009), National Drug Intelligence Center, https://www.justice.gov, 

accessed July 20, 2016. 

8. Ibid. 

9. “Across Rural America, Drug Casts a Grim Shadow: Methamphetamine Spurs Crime and Sorrow,” New York 

Times (January 4, 2004), p. 10. 

10. “Drugs, Vanishing Jobs Strain Rural America,” Dallas Morning News (July 24, 2016), p. 9. 

11. “Drug Abuse Affects More Rural Infants,” Dallas Morning News (December 13, 2016), p. 11. 
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invasion.
12

 

  These events are particularly important in view of the 2002 U.S. Supreme Court decision 

HUD v. Rucker, upholding a federal law that permits evicting public housing tenants if anyone in 

their residences, including guests, used illegal drugs even if those drugs are outside the premises 

and the tenant had no knowledge of these acts.  Two of the four elderly residents who were served 

eviction notices by the Oakland (California) Housing Authority had grandsons living with them; 

unknown to the tenants, these relatives were smoking marijuana in the parking lot.  Another 

evictee had a caregiver who was frequently apprehended with cocaine.  The fourth had a mentally 

challenged daughter who was three blocks from the apartment when she was found with cocaine.  

The U.S. Supreme Court, in upholding the eviction statute, emphasized that drugs lead to the 

physical deterioration of housing developments as well as to violence in the form of muggings, 

robberies, and even murders.  Thus, it was reasonable for Congress, because of the significant 

expenditure of federal funds in these housing developments, to enact legislation to permit no-fault 

evictions to “provide public and other federally assisted low-income housing that is decent, safe, 

and free from illegal drugs.”
13

 

 

                                                 
12. “With Drugs in Open, the Elderly Live Behind Locks,” New York Times (May 2, 2004), p. 31. 

13. HUD v. Rucker, 535 U.S. 125 (2002), remanded by Rucker v. Davis, 293 F.3d 1111 (9th Cir. 2002), modified 

by, remanded by, 304 F.3d 904 (9th Cir. 2002). 
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Supplement 10.2.  Legal Cases Concerning the Criminalization of Drug Use During   

         Pregnancy 

In recent years, some jurisdictions have enacted statutes or attempted to interpret current statutes 

to provide criminal sanctions to women who abuse drugs during pregnancy. These actions have 

been challenged, often successfully. For example, a Missouri court held that it was improper to 

charge a pregnant woman with the crime of child endangerment after the mother and child both 

tested positive for marijuana and methamphetamines.  The court noted that 15 other states had 

considered the issue, but only South Carolina had a statute that encompassed, in effect, homicide 

by child abuse by a pregnant woman whose act or omission caused the death of a fetus.  The 

court suggested that social services would be an appropriate agency to handle such issues.  The 

Kentucky Supreme Court held that it was unconstitutional under that state’s law to prosecute a 

pregnant woman for wanton endangerment in the first degree because she ingested drugs during 

her pregnancy.  At birth, the child tested positive for cocaine.
1
 

South Carolina did invoke its statute in the case of a pregnant homeless drug addict, 

Regina McKnight, age 24.  McKnight smoked crack cocaine during her pregnancy; her stillborn 

baby was delivered when McKnight was eight and one-half months pregnant.  McKnight’s first 

trial ended in a mistrial; she was convicted at her second trial.  The South Carolina Supreme 

Court upheld McKnight’s conviction, and the U.S. Supreme Court refused to review the case.  

McKnight was sentenced to 12 years in prison. Her petition for post-conviction relief on the 

grounds that she had ineffective assistance of counsel was denied by the trial court, but that 

decision was subsequently reversed on appeal.
2
    

  Prior to the McKnight case, South Carolina charged Brenda Kay Peppers with child 

abuse after her stillborn baby was found to have cocaine in its bloodstream.  Peppers was 

sentenced to two years of probation after she accepted a plea bargain. On appeal, her conviction 

was vacated on technical grounds.
3
 

 

                                                 
1. “Missouri Court of Appeals Western District Case Summaries,” Missouri Lawyers Weekly (September 17, 

2007).  The Missouri case is State v. Wade, 232 S.W.3d 663 (Mo. Ct. App. 2007).  The Kentucky case is 

Cochran v. Commonwealth, 315 S.W.3d 325 (Ky. 2010).  The Kentucky statute is K.R.S., Section 508.060 

(2015). 

2. State v. McKnight, 576 S.E.2d 168 (S.C. 2003), cert. denied, 540 U.S. 819 (2003), post conviction relief 

granted, McKnight v. State, 661 S.E.2d 354 (S.C. 2008).  This relief was concerned with other issues, such 

as ineffective assistance of counsel.  The South Carolina statute, which is entitled Homicide by child abuse, 

is codified at S.C. Code Ann., Title 16, Section 16-3-85 (2017).  See also “Woman Is Convicted of Killing 

Her Fetus by Smoking Cocaine,” New York Times (May 18, 2001), p. 12. 

3. State v. Peppers, 552 S.E.2d 288 (S.C. 2001). 
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Supplement 10.3.  Influence of Drug Laws on Criminal Justice Systems 

According to the FBI, as noted in the text, the area of crime with the highest arrests in 2015 was 

drug offenses, and most of the arrests were for possession, not sales. Michael Tonry stated in 

1995 in his widely acclaimed book Malign Neglect, “Drug-offense sanctions are the single most 

important cause of the trebling of the prison population in the United States since 1980.”
1
   

Drug laws may also influence criminal justice personnel in all areas. In 1989, it was 

alleged that the escalation of drug trafficking and drug abuse had resulted in corruption, violence, 

enormous expense, and a crushing blow to all elements of criminal justice systems.  Drug 

offenders had created a “new underworld” within prisons, resulting in the use of drugs to corrupt 

correctional officers.
2
  

In June 2017, the BJS published a document on drug use, dependence, and abuse among 

inmates in state jails and prisons between 2007 and 2009.  According to this report, 

approximately 59 percent of prisoners and 63 percent of jail inmates already sentenced fell 

within the categories of drug abuse or dependence, with those in the latter category two to three 

times higher than those in the former.
3
 

  Drug abuse also has a negative impact on police departments. Police face the serious 

problem of fighting illegal drugs with inadequate resources while drug offenders tempt them.  In 

2010, San Francisco prosecutors dropped approximately 1,000 drug cases because of a scandal in 

the police crime lab.  Evidence in other cases was sent to outside labs for testing, and prosecutors 

planned to file charges, where appropriate, when the lab results were returned.  The San 

Francisco police lab was closed on March 9, 2010 after allegations that Deborah Madden, a 

longtime employee, had stolen cocaine evidence for personal use.  Madden, a civilian, admitted 

using cocaine.  She retired in March 2010 after 29 years in the police lab.
4
 

In June 2011, Madden pleaded guilty to felony cocaine possession, but prosecutors 

agreed to expunge her record if she attended court-ordered drug classes and was not convicted of 

any charges for 18 months.  She was not charged with taking from the crime lab the 0.09 grams 

of cocaine found in her home during a police search on March 3, 2010.  According to her lawyer, 

Madden planned to become a drug abuse counselor while drawing a pension for her service to 

the city of San Francisco.  Madden pleaded guilty to felony cocaine possession under a plea deal 

that did not include jail time provided she was arrest free for the 18 months.  She was required to 

perform 300 hours of community service and pay a $5,000 fine.
5
  

                                                 
1. Michael Tonry, Malign Neglect: Race, Crime, and Punishment in America (New York: Oxford University 

Press, 1995), p. 81. 

2. “Explosive Drug Use in Prisons Is Creating a New Underworld,” New York Times (December 30, 1989), p. 

1. 

3. Jennifer Bronson et al., BJS, “Drug Use, Dependence, and Abuse Among State Prisoners and Jail Inmates, 

2007-2009" (June 2017), p. 1, https://www.bjs.gov, accessed July 7, 2017. 

4. “1,000 San Francisco Drug Cases to Be Dismissed in Lab Scandal,” San Jose Mercury News (California) 

(April 1, 2010), n.p.; “D.A. Alerts Defense Attorneys with Regard to Experts’ Problems,” San Francisco 

Chronicle (June 15, 2010), p. 1. 

5. “Guilty Plea for San Mateo Woman Involved in San Francisco Crime-Lab Scandal,” San Jose Mercury 

News (California) (June 3, 2011), n.p. 
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In 2013, a Massachusetts chemist, Annie Dookhan, was indicted on 27 counts for alleged 

misconduct in the Hinton Laboratory in Jamaica Plain.  The lab was closed, and it was estimated 

that up to 40,000 cases might be affected by Dookhan’s acts.  She entered pleas to all of the 

counts and was sentenced to between three and five years in prison plus two years of probation.  

Special courts were established and the Massachusetts legislature set aside $30 million from the 

state’s “rainy day” fund to handle the cases that must be reexamined.  There was concern that the 

cost could run as high as $30 million as the result of Dookhan’s false testimonies.  Many pending 

drug cases were dismissed, and some inmates whose drug convictions were involved were 

released from prison.  One of those, Donta Hood, 22, was alleged to have committed a homicide 

after his release. In May 2015, the Massachusetts Supreme Judicial Court held that any defendant 

who was convicted in a case in which the evidence was tainted by Dookhan’s actions could ask 

the court for a new trial.
6
 

Some other types of corrupt acts by law enforcement officers are: 

 Selling information about upcoming police raids, agents, and police information 

 Accepting bribes to tamper with evidence or committing perjury in order to protect an 

illegal drug dealer 

 Stealing drugs from police property rooms or laboratories for personal use or sale 

 Stealing drugs or money for personal use from sellers and users without arresting them 

 Extorting money or property from drug dealers in exchange for failure to arrest them or 

seize their drugs
7
 

 

                                                 
6. “Dookhan Lawyer Seeks Dismissal of Some Charges,” Boston Globe (June 1, 2013), p. 1B; “Prison for a 

State Chemist Who Faked Drug Evidence,” New York Times (final edition) (November 23, 2013), p. 9; 

Bridgeman v. District Attorney for the Suffolk District, 471 Mass. 465 (2015). 

7. BJS, Drugs, Crime, and the Criminal Justice System (Washington, DC: U.S. Department of Justice, 

December 1992), referring to a study by David L. Carter, "Drug-Related Corruption of Police Officers: A 

Contemporary Typology," Journal of Criminal Justice 18 (1990): 88. 
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Supplement 10.4.  Sociologists Reacted to the War on Drugs 

Sociologists traced what they described as the failure of the war on drugs back to the efforts of 

Harry Anslinger, director of the Federal Bureau of Narcotics (FBN) from 1930 until his 

retirement (which, they allege, was forced) in 1962.  During that period, according to 

sociologists, Anslinger used measures to discredit, humiliate, and harass Alfred Lindesmith, a 

sociologist and researcher who argued for approximately four decades that drug addicts should 

be treated, not punished.  One of Anslinger's methods was to discredit a Canadian film, Drug 

Addict, that was developed for training police and drug counselors.  The film embraced the 

following themes, also supported by Lindesmith: 

1. that addicts and traffickers are recruited from all races and classes; 

2. that high-level drug traffickers are white; 

3. that law enforcement only targets low-level dealers; 

4. that addiction is a sickness; 

5. that addiction[s] to legal and illegal drugs are essentially the same; 

6. that cocaine is not necessarily addictive; and 

7. that law enforcement control of drugs is, in the final analysis, impossible.
1
 

 The sociologists concluded that "in hindsight [the film] appeared to be the last and best 

chance to create a rational and humane policy on narcotics."  Anslinger and his colleagues at the 

FBN, however, persuaded Congress "to stiffen drug penalties and thus set the nation on a course 

that has led to its current failed policy."
2

                                                 
1. John F. Galliher et al., "Lindesmith v. Anslinger: An Early Government Victory in the Failed War on 

Drugs," Journal of Criminal Law and Criminology 88 (Winter 1988): 661-682; quotation is on pp. 670-

681. 

2. Ibid., p. 681. 
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Supplement 10.5.  2015 National Drug Control Strategy 

On October 21, 2015, President Barack Obama made this statement in introducing his 2015 

National Drug Control Strategy: 

We're partnering with communities to prevent drug use, reduce overdose deaths, help 

people get treatment.  And under the Affordable Care Act, more health plans have to 

cover substance abuse disorders.  The budget that I sent Congress would invest in things 

like state overdose prevention programs, preparing more first responders to save more 

lives, and expanding medication assisted treatment programs.  

The White House explained: 

The Obama Administration’s first National Drug Control Strategy, published in 2010, 

charted a new course in efforts to reduce illicit drug use and its consequences in the 

United States. Science has shown that a substance use disorder is not a moral failing but 

rather a disease of the brain that can be prevented and treated. Informed by this basic 

understanding, the annual Strategies that followed have promoted a balance of 

evidence-based public health and safety initiatives. The 2015 Strategy focuses on seven 

core areas: 

 Preventing drug use in our communities; 

 Seeking early intervention opportunities in health care; 

 Integrating treatment for substance use disorders into health care and supporting 

recovery; 

 Breaking the cycle of drug use, crime, and incarceration; 

 Disrupting domestic drug trafficking and production; 

 Strengthening international partnerships; and 

 Improving information systems to better address drug use and its consequences. 

The Strategy emphasized the administration’s commitment to confronting the 

prescription drug misuse and heroin epidemic. In 2010, the President’s first National Drug 

Control Strategy emphasized the need for action to address opioid use disorders and overdose, 

while ensuring that individuals with pain receive safe, effective treatment.  The next year, the 

White House released its national Prescription Drug Abuse Prevention Plan to outline goals for 

addressing prescription drug abuse and overdose. The President’s Fiscal Year 2016 budget 

included $133 million in new investments aimed at addressing the opioid epidemic, including 

expanding state-level prescription drug overdose prevention strategies, medication-assisted 

treatment programs, and access to the overdose-reversal drug naloxone. 

Beyond its function as a guide for shaping federal policy, the Strategy is a useful resource 

for anyone interested in learning what is being done—and what other work can be done—to stop 

drug production and trafficking, prevent drug use, and provide care for those who are addicted. 

For parents, teachers, community leaders, law enforcement officers, elected officials, ordinary 

citizens, and others concerned about the health and safety of our young people, the Strategy is a 
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valuable tool that not only informs but also can serve as a catalyst to spark positive change.
1
 

 

                                                 
1. 2015 National Control Drug Strategy, The White House, https://www.thewhitehouse.org, accessed July 21, 

2016. 
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Supplement 10.6.  Presidential Executive Order Establishing the President’s Commission  

         on Combating Drug Addiction and the Opioid Crisis 

On March 29, 2017, President Donald J. Trump signed a presidential executive order 

establishing a commission on combating drug addiction and the opioid crisis.  Portions of that 

order are reproduced here. 

“By the authority vested in me as President by the Constitution and the laws of 

the United States of America, it is hereby ordered as follows: 

Section 1.  Policy. It shall be the policy of the executive branch to combat the scourge of 

drug abuse, addiction, and overdose (drug addiction), including opioid abuse, addiction, 

and overdose (opioid crisis).  This public health crisis was responsible for more than 

50,000 deaths in 2015 alone, most of which involved an opioid, and has caused families 

and communities across America to endure significant pain, suffering, and financial 

harm. . . . 

Sec. 4.  Mission of Commission.  The mission of the Commission shall be to study the 

scope and effectiveness of the Federal response to drug addiction and the opioid crisis 

described in section 1 of this order and to make recommendations to the President for 

improving that response.  The Commission shall: 

(a) identify and describe the availability and accessibility of drug addiction and the 

opioid crisis; 

(b) assess the availability and accessibility of drug addiction treatment services and 

overdose reversal throughout the country and identify areas that are underserved; 

(c) identify and report on best practices for addiction prevention, including healthcare 

provider education and evaluation of prescription practices, and the use and 

effectiveness of State prescription drug monitoring programs; 

(d) review the literature evaluating the effectiveness of educational messages for 

youth and adults with respect to prescription and illicit opioids; 

(e) identify and evaluate existing Federal programs to prevent and treat drug addiction 

for their scope and effectiveness, and make recommendations for improving these 

programs; and 

(f) make recommendations to the President for improving the Federal response to 

drug addiction and the opioid crisis.”
1
 

 

                                                 
1. The White House Press Office, “Presidential Executive Order Establishing the President’s Commission on 

Combating Drug Addiction and the Opioid Crisis” (March 29, 2017), https://www.whitehouse.gov, 

accessed July 7, 2017. 
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Supplement 10.7.  The Impact of Drug Sentencing Laws on Minorities 

Chapter 13 of the text discusses sentencing and notes the fact that Congress changed the 

sentencing policy discussed in the following case.  The case remains important, however, as it 

reveals how the Court might rule if a minority challenged the new statute or, for that matter, any 

other statutes alleged to discriminate on the basis of race. 

United States v. Armstrong 
517 U.S. 456 (1996), cases and citations omitted 

Rehnquist, C.J., delivered the opinion of the Court, in which O’Connor, Scalia, Kennedy, Souter, 

Thomas, and Ginsburg, JJ., joined.  Souter and Ginsburg, JJ., filed concurring opinions.  Breyer, 

J., concurred in part and concurred in the opinion.  Stevens, J., dissented. 

In this case, we consider the showing necessary for a defendant to be entitled to discovery 

on a claim that the prosecuting attorney singled him out for prosecution on the basis of his race.  

We conclude that respondents failed to satisfy the threshold showing: They failed to show that 

the Government declined to prosecute similarly situated suspects of other races. 

In April 1992, respondents were indicted . . . on charges of conspiring to possess with 

intent to distribute more than 50 grams of cocaine base (crack) and conspiring to distribute the 

same, and federal firearms offenses.  For three months prior to the indictment, agents of the 

Federal Bureau of Alcohol, Tobacco, and Firearms and the Narcotics Division of the Inglewood, 

California, Police Department had infiltrated a suspected crack distribution ring by using three 

confidential informants.  On seven separate occasions during this period, the informants had 

bought a total of 124.3 grams of crack from respondents and witnessed respondents carrying 

firearms during the sales.  The agents searched the hotel room in which the sales were transacted, 

arrested respondents Armstrong and Hampton in the room, and found more crack and a loaded 

gun.  The agents later arrested the other respondents as part of the ring. 

  In response to the indictment, respondents filed a motion for discovery or for dismissal 

of the indictment, alleging that they were selected for federal prosecution because they are black.  

In support of their motion, they offered only an affidavit by a “Paralegal Specialist,” employed 

by the Office of the Federal Public Defender representing one of the respondents.  The only 

allegation in the affidavit was that, in every one of the . . . cases closed by the office during 1991, 

the defendant was black.  Accompanying the affidavit was a “study” listing the 24 defendants, 

their race, whether they were prosecuted for dealing cocaine as well as crack, and the status of 

each case. . . . [The Court discussed the legal history of the case, including the procedural issues 

and the lower courts’ decisions.  The procedural rules are not included here; this selection 

focuses on the reasoning of the U.S. Supreme Court with regard to how one proves a charge of 

racial discrimination.] 

A selective-prosecution claim is not a defense on the merits to the criminal charge itself, 

but an independent assertion that the prosecutor has brought the charge for reasons forbidden by 

the Constitution.  Our cases delineating the necessary elements to prove a claim of selective 

prosecution have taken great pains to explain that the standard is a demanding one . . . . A 

selective-prosecution claim asks a court to exercise judicial power over a “special province” of 

the Executive.  The Attorney General and United States Attorneys retain “broad discretion” to 

enforce the Nation’s criminal laws.  They have this latitude because they are designated by 

statute as the President’s delegates to help him discharge his constitutional responsibility to “take 
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Care that the Laws be faithfully executed.”  As a result, “[t]he presumption of regularity 

supports” their prosecutorial decisions and “in the absence of clear evidence to the contrary, 

courts presume that they have properly discharged their official duties.”  In the ordinary case, “so 

long as the prosecutor has probable cause to believe that the accused committed an offense 

defined by statute, the decision whether or not to prosecute, and what charge to file or bring 

before a grand jury, generally rests entirely in his discretion.” 

  Of course, a prosecutor’s discretion is “subject to constitutional constraints.”  One of 

these constraints, imposed by the equal protection component of the Due Process Clause of the 

Fifth Amendment, is that the decision whether to prosecute may not be based on “an 

unjustifiable standard such as race, religion, or other arbitrary classification.”  A defendant may 

demonstrate that the administration of a criminal law is “directed so exclusively against a 

particular class of persons . . . with a mind so unequal and oppressive” that the system of 

prosecution amounts to a “practical denial” of equal protection of the law. 

In order to dispel the presumption that a prosecutor has not violated equal protection, a 

criminal defendant must present “clear evidence to the contrary.” . . . “Such factors as the 

strength of the case, the prosecution’s general deterrence value, the Government’s enforcement 

priorities, and the case’s relationship to the Government’s overall enforcement plan are not 

readily susceptible to the kind of analysis the courts are competent to undertake.”  It also stems 

from a concern not to unnecessarily impair the performance of a core executive constitutional 

function.  “Examining the basis of a prosecution delays the criminal proceeding, threatens to 

chill law enforcement by subjecting the prosecutor’s motives and decisionmaking to outside 

inquiry, and may undermine prosecutorial effectiveness by revealing the Government’s 

enforcement policy.” 

The requirements for a selective-prosecution claim draw on “ordinary equal protection 

standards.”  The claimant must demonstrate that the federal prosecutorial policy “had a 

discriminatory effect and that it was motivated by a discriminatory purpose.” . . . 

In the present case, if the claim of selective prosecution were well founded, it should not 

have been an insuperable task to prove that persons of other races were being treated differently 

than respondents.  For instance, respondents could have investigated whether similarly situated 

persons of other races were prosecuted by the State of California, were known to federal law 

enforcement officers, but were not prosecuted in federal court.  We think the required threshold 

— a credible showing of different treatment of similarly situated person — adequately balances 

the Government’s interest in vigorous prosecution and the defendant’s interest in avoiding 

selective prosecution. 

  In the case before us, respondents’ “study” did not constitute “some evidence tending to 

show the existence of the essential elements of” a selective-prosecution claim.  The study failed 

to identify individuals who were not black, could have been prosecuted for the offenses for 

which respondents were charged, but were not so prosecuted.  This omission was not remedied 

by respondents’ evidence in opposition to the Government’s motion for reconsideration.  The 

newspaper article, which discussed the discriminatory effect of federal drug sentencing laws, was 

not relevant to an allegation of discrimination in decisions to prosecute.  Respondents’ affidavits, 

which recounted one attorney’s conversation with a drug treatment center employee and the 

experience of another attorney defending drug prosecutions in state court, recounted hearsay and 

reported personal conclusions based n anecdotal evidence.  The judgment of the Court of 
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Appeals is therefore reversed, and the case is remanded for proceedings consistent with this 

opinion. 

It is so ordered. 
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Supplement 10.8. New York’s Rockefeller Drug Laws 

The most severe of the state drug laws, those of New York, known as the Rockefeller laws, were 

enacted in 1973 during the administration of New York governor Nelson Rockefeller. These 

draconian laws had two main purposes: (1) to frighten drug addicts and dealers into desistance 

and (2) prevent crimes related to drug abuse and sales.  The state bar and a drug abuse council 

studied the effects of the statutes and, in a 1977 report, concluded that neither goal was met and 

that “it is implausible that social problems as basic as these [that cause drug use and sales] can be 

effectively solved by the criminal law.”
1
 

The study also found significant increased costs in all criminal court-related activities, 

court congestion, and jail and prison overcrowding.  Crimes did not go down, and there was 

evidence that crimes typically associated with heroin users—e.g., theft, robbery, and burglary—

increased.
2
 

  The mandatory minimum sentences were openly criticized by state judges, with one, in 

imposing a sentence of 15 years to life on a defendant convicted of possessing four ounces of a 

controlled substance, saying, “I am obliged to enforce the law, however stupid and irrational and 

barbarous it be.”  Judges also noted that some defendants would take plea bargains rather than go 

to trial, thus not exercising a constitutional right, for fear of conviction and thus serving long, 

mandatory minimum terms.  Some of the sentences for minor drug offenses were longer than 

those for murder.
3
 

In December 2004, the New York legislature passed, and Governor George Pataki 

signed, a bill to revise the harsh Rockefeller drug laws. Among other provisions, the new statute 

reduced the minimum sentences for 446 drug offenders currently in the state’s prisons, and life 

sentences for certain drug offenses were eliminated.  Sentence ranges were reduced for certain 

nonviolent offenders (e.g., from 15 to 25 years to life to 8 to 20 years), and prison-based drug 

treatment programs were expanded.
4
  

Other changes were made in New York’s drug laws in 2005, but mandatory minimum 

sentences remained.  The Rockefeller Drug Law Reform Act of 2009 provides for lighter 

sentences and makes provisions for resentencing some defendants who were convicted and 

sentenced under the harsh laws.  

In subsequent years, other changes were made to the Rockefeller laws, but in 2008, one 

editorial proclaimed, “The Rockefeller Drug Laws Still Need Fixing.”
5
 Critics argued for more 

judicial discretion and the removal of mandatory sentencing.  They also noted the savings such 

                                                 
1. National Institute of Law Enforcement and Criminal Justice, The Nation's Toughest Drug Law: Evaluating 

the New York Experience: Final Report of the Joint Committee on New York Drug Law Evaluation 

(Washington, DC: U.S. Government Printing Office, 1977).  The statutes are codified at New York Penal 

Code, Section 220.00 et seq. (2016).  

2. Association of the Bar of the City of New York, News Release (June 21, 1977). 

3. “Many New York Judges Oppose Strict Drug Laws, Report Says,” Criminal Justice Newsletter 31(23) 

(December 24, 2001): 4. 

4. “New York Governor Signs Legislation to Reform Drug Laws,” Alcoholism & Drug Abuse Weekly 16(48) 

(December 20, 2004): n.p.  The Rockefeller Drug Reform Act of 2009 is codified at N.Y. C.L.S. Penal, 

Section 60.09 (2016). 

5. “Trying to Slide Out of Town,” New York Times (June 7, 2008), p. 16. 
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changes could bring. For example, in 2008, the state was paying over $500 million a year for the 

incarceration of drug offenders, four out of ten of whom were convicted for possession, not 

selling drugs. Many of those inmates were drug addicts, some of whom could be more 

reasonably treated than incarcerated.
6
 

  Some of these proposed changes were made in 2009, with judges given greater 

discretion in determining sentences.  Sentences for some nonviolent drug offenses were 

shortened; alternative treatment programs were provided; and approximately 1,500 inmates 

sentenced under the original Rockefeller laws were eligible for resentencing. The revisions 

increased sentences for selling drugs to a child.
7
 

The 2009 changes in the New York drug laws required the state to study the results of the 

changes, which revealed significant reductions in prison populations.  A report on the changes 

between 2008 and 2014 stated as follows: 

The proportion of drug offenders under custody continues the decline that began prior to 

the enactment of the 2009 reforms.  Over the past two decades, the decline in the total 

inmate population under custody is mostly attributable to the sustained decline in drug 

offenders under custody.
8
  

The 2016 annual report stated the following: 

In New York City, felony drug arrests, indictments, and commitments decreased 

dramatically from 2008 to 2015.  In large counties outside of NYC, arrests decreased 

from 2008 to 2015.  Indictments and commitments decreased from 2008 to 2014, then 

increased slightly in 2015.  In small counties outside of NYC, felony drug arrests and 

indictments increased significantly between 2008 and 2014, then decreased in 2015.  

Commitments have been increasing steadily since 2011.
9
 

 

                                                 
6. “Thirty-Five Years of Rockefeller ‘Justice,’” New York Times (May 27, 2008), p. 22. 

7. See New York Penal Code, Article 220: Controlled Substances Offenses (2016).   

8. Rockefeller Drug Law Changes: 2015 Annual Report, New York State, Division of Criminal Justice 

Services (November 2015), http://www.criminaljustice.ny.gov/drug-law-reform/, accessed January 1, 2016. 

9  2009 Drug Law Changes: 2016 Annual Report, New York State Division of Criminal Justice Services 

(November 2016), www.criminaljustice.ny.gov/crimnet/ojsa/FINAL-2016-DLR-Update.pdf, accessed 

October 29, 2017. 
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Supplement 10.9  A Media View of Marijuana and Violence 

Today, many people advocate the legalization of marijuana, basing their positions on the belief 

that the drug is not a dangerous one.  Unlike crack cocaine, the advocates proclaim, marijuana is 

not associated with violence.  New York City police took a different view, as related in a New York 

Times article entitled “Violent Crimes Undercut Marijuana’s Mellow Image.”
1
 

  A person who reads only this title could reasonably conclude that violence is associated 

with marijuana. A closer reading of the article, however, leads to the conclusion that police were 

associating violence with the sale of marijuana but not its use.  For example, one police official 

stated: “The marijuana trade in New York City is controlled and run through the use of 

violence.”  Another stated that the number of marijuana-related drive-by shootings and other 

killings had increased in recent years.  The cited examples were of persons who made large 

profits from the sale of the drug.  But officials acknowledged that they did not keep data on 

marijuana-related killings, so these pronouncements may have been misleading and even 

inaccurate.  Still, the media headline was impressive; it convinced many of its position.  A closer 

reading, however, reveals that it is the profit in selling marijuana that was associated with the 

violence.  Advocates of legalizing the sale of marijuana argued that if the drug were legal, prices 

would decline, decreasing the high profits from the sale of the drug—and thus reducing the 

violence.  This position, too, is an assumption that may not be accurate. 

 

                                                 
1. “Violent Crimes Undercut Marijuana’s Mellow Image,” New York Times (May 19, 2001), p. 1. 
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Supplement 10.10.  Excerpt from Gonzales v. Raich, Showing the U.S. Supreme Court’s  

           View of Its Power over Marijuana Use 

Gonzales v. Raich 
545 U.S. 1 (2005), cases and citations omitted 

Stevens, J., delivered the opinion, in which Kennedy, Souter, Ginsburg, and Breyer, JJ., joined.  

Scalia, J., filed a concurring opinion.  O’Connor, J., filed a dissenting opinion, in which 

Rehnquist, C.J., and Thomas, J., joined in part.  Thomas, J., filed a dissenting opinion. 

 The question presented in this case is whether the power vested in Congress by Article I, 

Section 8, of the Constitution "to make all Laws which shall be necessary and proper for carrying 

into Execution" its authority to 

"regulate Commerce with foreign Nations, and among the several States" includes 

the power to prohibit the local cultivation and use of marijuana in compliance 

with California law. . . . 

Respondents Angel Raich and Diane Monson are California residents who suffer from a 

variety of serious medical conditions and have sought to avail themselves of medical marijuana 

pursuant to the terms of the Compassionate Use Act.  They are being treated by licensed, board-

certified family practitioners, who have concluded, after prescribing a host of conventional 

medicines to treat respondents' conditions and to alleviate their associated symptoms, that 

marijuana is the only drug available that provides effective treatment.  Both women have been 

using marijuana as a medication for several years pursuant to their doctors' recommendation, and 

both rely heavily on cannabis to function on a daily basis.  Indeed, Raich's physician believes 

that forgoing cannabis treatments would certainly cause Raich excruciating pain and could very 

well prove fatal. 

  Respondent Monson cultivates her own marijuana, and ingests the drug in a variety of 

ways including smoking and using a vaporizer.  Respondent Raich, by contrast, is unable to 

cultivate her own, and thus relies on two caregivers, litigating as "John Does," to provide her 

with locally grown marijuana at no charge.  These caregivers also process the cannabis into 

hashish or keif, and Raich herself processes some of the marijuana into oils, balms, and foods for 

consumption. 

On August 15, 2002, county deputy sheriffs and agents from the federal Drug 

Enforcement Administration (DEA) came to Monson's home.  After a thorough investigation, the 

county officials concluded that her use of marijuana was entirely lawful as a matter of California 

law.  Nevertheless, after a 3-hour standoff, the federal agents seized and destroyed all six of her 

cannabis plants.  

Respondents thereafter brought this action against the Attorney General of the United 

States and the head of the DEA seeking injunctive and declaratory relief prohibiting the 

enforcement of the federal Controlled Substances Act (CSA), to the extent it prevents them from 

possessing, obtaining, or manufacturing cannabis for their personal medical use.  In their 

complaint and supporting affidavits, Raich and Monson described the severity of their afflictions, 

their repeatedly futile attempts to obtain relief with conventional medications, and the opinions 

of their doctors concerning their need to use marijuana.  Respondents claimed that enforcing the 

CSA against them would violate the Commerce Clause, the Due Process Clause of the Fifth 
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Amendment, the Ninth and Tenth Amendments of the Constitution, and the doctrine of medical 

necessity.  

The District Court denied respondents’ motion for a preliminary injunction. . . .  A 

divided panel of the Court of Appeals for the Ninth Circuit reversed and ordered the District 

Court to enter a preliminary injunction. . . .  The obvious importance of the case prompted our 

grant of certiorari. 

  The case is made difficult by respondents' strong arguments that they will suffer 

irreparable harm because, despite a congressional finding to the contrary, marijuana does have 

valid therapeutic purposes.  The question before us, however, is not whether it is wise to enforce 

the statute in these circumstances; rather, it is whether Congress' power to regulate interstate 

markets for medicinal substances encompasses the portions of those markets that are supplied 

with drugs produced and consumed locally.  Well-settled law controls our answer.  The CSA is a 

valid exercise of federal power, even as applied to the troubling facts of this case.  We 

accordingly vacate the judgment of the Court of Appeals [and hold that Congress has the power 

to prohibit the local cultivation and use of marijuana for medical purposes]. 

Shortly after taking office in 1969, President Nixon declared a national "war on drugs."  

As the first campaign of that war, Congress set out to enact legislation that would consolidate 

various drug laws on the books into a comprehensive statute, provide meaningful regulation over 

legitimate sources of drugs to prevent diversion into illegal channels, and strengthen law 

enforcement tools against the traffic in illicit drugs.  That effort culminated in the passage of the 

Comprehensive Drug Abuse Prevention and Control Act of 1970. 

This was not, however, Congress' first attempt to regulate the national market in drugs.  

Rather, as early as 1906 Congress enacted federal legislation imposing labeling regulations on 

medications and prohibiting the manufacture or shipment of any adulterated or misbranded drug 

traveling in interstate commerce.  Aside from these labeling restrictions, most domestic drug 

regulations prior to 1970 generally came in the guise of revenue laws, with the Department of the 

Treasury serving as the Federal Government's primary enforcer.  For example, the primary drug 

control law, before being repealed by the passage of the CSA, was the Harrison Narcotics Act of 

1914.  The Harrison Act sought to exert control over the possession and sale of narcotics, 

specifically cocaine and opiates, by requiring producers, distributors, and purchasers to register 

with the Federal Government, by assessing taxes against parties so registered, and by regulating 

the issuance of prescriptions.  

 Marijuana itself was not significantly regulated by the Federal Government until 1937 

when accounts of marijuana's addictive qualities and physiological effects, paired with 

dissatisfaction with enforcement efforts at state and local levels, prompted Congress to pass the 

Marihuana Tax Act.  Like the Harrison Act, the Marihuana Tax Act did not outlaw the 

possession or sale of marijuana outright.  Rather, it imposed registration and reporting 

requirements for all individuals importing, producing, selling, or dealing in marijuana, and 

required the payment of annual taxes in addition to transfer taxes whenever the drug changed 

hands.  Moreover, doctors wishing to prescribe marijuana for medical purposes were required to 

comply with rather burdensome administrative requirements.  Noncompliance exposed 

traffickers to severe federal penalties, whereas compliance would often subject them to 

prosecution under state law.  Thus, while the Marihuana Tax Act did not declare the drug illegal 
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per se, the onerous administrative requirements, the prohibitively expensive taxes, and the risks 

attendant on compliance practically curtailed the marijuana trade. 

 Then in 1970, after declaration of the national "war on drugs," federal drug policy 

underwent a significant transformation.  A number of noteworthy events precipitated this policy 

shift. . . . 

In enacting the CSA, Congress classified marijuana as a Schedule I drug. . . .  By 

classifying marijuana as a Schedule I drug, as opposed to listing it on a lesser schedule, the 

manufacture, distribution, or possession of marijuana became a criminal offense, with the sole 

exception being use of the drug as part of a Food and Drug Administration pre-approved 

research study. . . . Congress can regulate purely intrastate activity that is not itself 

"commercial," in that it is not produced for sale, if it concludes that failure to regulate that class 

of activity would undercut the regulation of the interstate market in that commodity. . . . 

[Respondents] are cultivating, for home consumption, a fungible commodity for which there is 

an established, albeit illegal, interstate market. . . . 

  [A] primary purpose of the CSA is to control the supply and demand of controlled 

substances in both lawful and unlawful drug markets. . . .  Congress had a rational basis for 

concluding that leaving home-consumed marijuana outside federal control would [like precedent 

cases] affect price and market conditions. . . . 

Indeed, that the California exemptions will have a significant impact on both the supply 

and demand sides of the market for marijuana is not just "plausible," . . . it is readily apparent.  

The exemption for physicians provides them with an economic incentive to grant their patients 

permission to use the drug.  In contrast to most prescriptions for legal drugs, which limit the 

dosage and duration of the usage, under California law the doctor's permission to recommend 

marijuana use is open-ended.  The authority to grant permission whenever the doctor determines 

that a patient is afflicted with "any other illness for which marijuana provides relief," is broad 

enough to allow even the most scrupulous doctor to conclude that some recreational uses would 

be therapeutic. . . . 

 The exemption for cultivation by patients and caregivers can only increase the supply of 

marijuana in the California market.  The likelihood that all such production will promptly 

terminate when patients recover or will precisely match the patients' medical needs during their 

convalescence seems remote; whereas the danger that excesses will satisfy some of the 

admittedly enormous demand for recreational use seems obvious. . . . 

Congress could have rationally concluded that the aggregate impact on the national 

market of all the transactions exempted from federal supervision is unquestionably substantial. . . 

. [The Court explained that Congress is free to change the CSA and permit the medical use of 

marijuana but it has not done so and thus the Court must follow the law.] 

O’Connor, J., with whom Rehnquist, C.J., and Thomas, J., join, in part, dissenting. 

  . . . This case exemplifies the role of States as laboratories.  The States' core police 

powers have always included authority to define criminal law and to protect the health, safety, 

and welfare of their citizens.  Exercising those powers, California (by ballot initiative and then 

by legislative codification) has come to its own conclusion about the difficult and sensitive 

question of whether marijuana should be available to relieve severe pain and suffering.  Today 

the Court sanctions an application of the federal Controlled Substances Act that extinguishes that 
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experiment, without any proof that the personal cultivation, possession, and use of marijuana for 

medicinal purposes, if economic activity in the first place, has a substantial effect on interstate 

commerce and is therefore an appropriate subject of federal regulation.  In so doing, the Court 

announces a rule that gives Congress a perverse incentive to legislate broadly pursuant to the 

Commerce Clause — nestling questionable assertions of its authority into comprehensive 

regulatory schemes — rather than with precision. . . . 

Even if intrastate cultivation and possession of marijuana for one's own medicinal use can 

properly be characterized as economic, and I question whether it can, it has not been shown that 

such activity substantially affects interstate commerce.  Similarly, it is neither self-evident nor 

demonstrated that regulating such activity is necessary to the interstate drug control scheme. 

The Court's definition of economic activity is breathtaking.  It defines as economic any 

activity involving the production, distribution, and consumption of commodities.  And it appears 

to reason that when an interstate market for a commodity exists, regulating the intrastate 

manufacture or possession of that commodity is constitutional either because that intrastate 

activity is itself economic, or because regulating it is a rational part of regulating its market.  

Putting to one side the problem endemic to the Court's opinion—the shift in focus from the 

activity at issue in this case to the entirety of what the CSA regulates, the Court's definition of 

economic activity for purposes of Commerce Clause jurisprudence threatens to sweep all of 

productive human activity into federal regulatory reach. . . . 

The homegrown cultivation and personal possession and use of marijuana for medicinal 

purposes has no apparent commercial character.  Everyone agrees that the marijuana at issue in 

this case was never in the stream of commerce, and neither were the supplies for growing it. . . .  

[A precedent case] makes clear that possession is not itself commercial activity.  And 

respondents have not come into possession by means of any commercial transaction; they have 

simply grown, in their own homes, marijuana for their own use, without acquiring, buying, 

selling, or bartering a thing of value. . . . 

There is simply no evidence that homegrown medicinal marijuana users constitute, in the 

aggregate, a sizable enough class to have a discernable, let alone substantial, impact on the 

national illicit drug market—or otherwise to threaten the CSA regime. . . .  

 Relying on Congress' abstract assertions, the Court has endorsed making it a federal 

crime to grow small amounts of marijuana in one's own home for one's own medicinal use.  This 

overreaching stifles an express choice by some States, concerned for the lives and liberties of 

their people, to regulate medical marijuana differently.  If I were a California citizen, I would not 

have voted for the medical marijuana ballot initiative; if I were a California legislator I would not 

have supported the Compassionate Use Act.  But whatever the wisdom of California's 

experiment with medical marijuana, the federalism principles that have driven our Commerce 

Clause cases require that room for experiment be protected in this case.  For these reasons I 

dissent. 

Thomas, J., dissenting. 

 Respondents Diane Monson and Angel Raich use marijuana that has never been bought 

or sold, that has never crossed state lines, and that has had no demonstrable effect on the national 

market for marijuana.  If Congress can regulate this under the Commerce Clause, then it can 
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regulate virtually anything—and the Federal Government is no longer one of limited and 

enumerated powers. . . . 

In sum, neither in enacting the CSA nor in defending its application to respondents has 

the Government offered any obvious reason why banning medical marijuana use is necessary to 

stem the tide of interstate drug trafficking.  Congress' goal of curtailing the interstate drug trade 

would not plainly be thwarted if it could not apply the CSA to patients like Monson and Raich. . . 

. 

This Court has carefully avoided stripping Congress of its ability to regulate interstate 

commerce, but it has casually allowed the Federal Government to strip States of their ability to 

regulate intrastate commerce—not to mention a host of local activities, like mere drug 

possession, that are not commercial. 

One searches the Court's opinion in vain for any hint of what aspect of American life is 

reserved to the States.  Yet this Court knows that “‘the Constitution created a Federal 

Government of limited powers.’” . . . 

The majority prevents States like California from devising drug policies that they have 

concluded provide much-needed respite to the seriously ill. . . . Our federalist system, properly 

understood, allows California and a growing number of other States to decide for themselves 

how to safeguard the health and welfare of their citizens. I would affirm the judgment of the 

Court of Appeals. I respectfully dissent. 
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Supplement 10.11.  Colorado’s “Lawful Activity” Statute Versus the State’s Medical  

   Marijuana Amendment 

Coats v. Dish Network, LLC 

350 P.3d 849 (Colo. 2015), cases and citations omitted 

 This case requires us to determine whether the use of medical marijuana in compliance 

with Colorado’s Medical Marijuana Amendment, but in violation of federal law, is a “lawful 

activity” under [state law], Colorado’s “lawful activities statute.”  This statute generally makes it 

an unfair and discriminatory labor practice to discharge an employee based on the employee’s 

“lawful” outside-of-work activities. 

  Here, petitioner Brandon Coats claims respondent Dish Network, LLC (“Dish”) violated 

[the “lawful activity” state statute] by discharging him due to his state-licensed use of medical 

marijuana at home during nonworking hours.  He argues that the Medical Marijuana Amendment 

makes such use “lawful” [under the state statute] notwithstanding any federal laws prohibiting 

medical marijuana use. . . . 

Brandon Coats is a quadriplegic and has been confined to a wheelchair since he was a 

teenager.  In 2009, he registered for and obtained a state-issued license to use medical marijuana 

to treat painful muscle spasms caused by his quadriplegia.  Coats consumes medical marijuana at 

home, after work, and in accordance with his license and Colorado state law. 

Between 2007 and 2010, Coats worked for respondent Dish as a telephone customer 

service representative.  In May 2010, Coats tested positive for tetrahydrocannabinol (“THC”), a 

component of medical marijuana, during a random drug test.  Coats informed Dish that he was a 

registered medical marijuana patient and planned to continue using medical marijuana.  On June 

7, 2010, Dish fired Coats for violating the company’s drug policy. . . . 

[The court recounted the lower court’s decisions and affirmed that of the court of appeals, 

with the following comments:] 

The term “lawful” as it is used in [the “lawful activities” statute] is not restricted in any 

way, and we decline to engraft a state law limitation onto the term.  Therefore, an activity such 

as medical marijuana use that is unlawful under federal law is not a “lawful” activity under [the 

state law]. . . . 

By its terms the statute protects only “lawful” activities.  However, the statute does not 

define the term “lawful.”  Coats contends that the term should be read as limited to activities 

lawful under state law.  We disagree. . . . [The court reviews precedent cases.] 

We therefore agree with the court of appeals that the commonly accepted meaning of the 

term “lawful” is “that which is ‘permitted by law’” or, conversely, that which is “not contrary to, 

or forbidden by law.” 

  We still must determine, however, whether medical marijuana use that is licensed by the 

State of Colorado but prohibited under federal law is “lawful” for purposes of [the “lawful 

activities” statute].  Coats contends that the General Assembly intended the term “lawful” here to 

mean “lawful under Colorado state law,” which, he asserts, recognizes medical marijuana use as 

“lawful.”  We do not read the term “lawful” to be so restrictive.  Nothing in the language of the 

statute limits the term “lawful” to state law.  Instead, the term is used in its general, unrestricted 

sense, indicating that a “lawful” activity is that which complies with applicable “law,” including 
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state and federal law.  We therefore decline Coats’s invitation to engraft a state law limitation 

onto the statutory language. 
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Supplement 10.12.   The California Statute for Treatment for First- and Second-                    

   Time Drug Offenders 

Possession of Controlled Substances; Probation; Exceptions 

(a) Notwithstanding any other provision of law, and except as provided in subdivision (b), 

any person convicted of a nonviolent drug possession offense shall receive probation.  As 

a condition of probation the court shall require participation in and completion of an 

appropriate drug treatment program.  The court shall impose appropriate drug testing as a 

condition of probation.  The court may also impose, as a condition of probation, 

participation in vocational training, family counseling, literacy training and/or community 

service.  A court may not impose incarceration as an additional condition of probation.  

Aside from the limitations imposed in this subdivision, the trial court is not otherwise 

limited in the type of probation conditions it may impose.  Probation shall be imposed by 

suspending the imposition of sentence.  No person shall be denied the opportunity to 

benefit from the provisions of the Substance Abuse and Crime Prevention Act of 2000 

based solely upon evidence of a co-occurring psychiatric or developmental disorder.  To 

the greatest extent possible, any person who is convicted of, and placed on probation 

pursuant to this section for a nonviolent drug possession offense shall be monitored by the 

court through the use of a dedicated court calendar and the incorporation of a collaborative 

court model of oversight that includes close collaboration with treatment providers and 

probation, drug testing commensurate with treatment needs, and supervision of progress 

through review hearings. 

In addition to any fine assessed under other provisions of law, the trial judge may 

require any person convicted of a nonviolent drug possession offense who is reasonably 

able to do so to contribute to the cost of his or her own placement in a drug treatment 

program.” [The statute then specifies the types of offenders who are excluded from this 

statute.]
1
 

 

                                                 
1. Cal. Penal Code, Title 8, Section 1210.1 (2017). 
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Supplement 10.13.  Arizona’s Statutory Provision for Drug Education 

Arizona Revised Statutes, 15-712 (2017). Instruction on alcohol, tobacco, narcotic drugs, 

marijuana, date rape drugs and other dangerous drugs; chemical abuse prevention 

programs; definitions 

A.  Instruction on the nature and harmful effects of alcohol, tobacco, narcotic drugs, 

marijuana, date rape drugs and other dangerous drugs on the human system and instruction 

on the laws related to the control of these substances and the nonuse and prevention of use 

and abuse of alcohol, tobacco, narcotic drugs, marijuana, date rape drugs and other 

dangerous drugs may be included in the courses of study in common and high schools, 

with emphasis on grades four through nine. Instruction on the nature and harmful effects 

of alcohol, tobacco, narcotic drugs, marijuana, date rape drugs and other dangerous drugs 

on a human fetus may be included in the courses of study in grades six through twelve. 

The instruction may be integrated into existing health, science, citizenship or similar 

studies and shall meet the criteria for chemical abuse prevention education programs 

developed pursuant to subsection C of this section. 

B.  At the request of a school district, the department of education shall provide 

technical assistance to school districts that choose to implement programs to prevent 

chemical abuse. 

C.  The department of education and the department of health services, in consultation 

with the committee established pursuant to section 41-617, shall establish an interagency 

committee to coordinate their assistance to school districts. 

D.  The state board of education may accept gifts and grants and shall distribute them 

and monies appropriated for chemical abuse prevention programs to school districts to 

assist with the costs of programs designed to prevent chemical abuse by pupils in 

kindergarten programs and grades one through twelve. School districts which have 

approved chemical abuse prevention policies and procedures as prescribed in section 

15-345 are eligible for a maximum of one dollar for each pupil or one thousand dollars, 

whichever is more. If sufficient monies are not available to meet all requests, the state 

board shall determine which school districts to fund based on need, availability of other 

programs or sources of revenue and the likelihood of the school district's proposed 

program successfully meeting needs identified by the school district. A school district shall 

include the monies it receives for chemical abuse prevention programs under this section 

in the special projects section of the budget as provided in section 15-903, subsection F. 
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Supplement 10.14.  Selected Drug Cartels 

The Medellín Cartel 

 The Medellín cartel started in the late 1970s and involved numerous drug lords who found 

it more feasible to work as a group than to work individually.  They pooled their cocaine and 

smuggled it into other countries.  The cartel became widely known in 1986, when U.S. attorneys 

drew up an indictment for many of the cartel members and publicized their efforts.  According to 

a news article, "[T]he indictment labeled the cartel the world's biggest drug-smuggling 

organization and charged it with producing 58 tons of cocaine between 1978 and 1985."
1
 

The 1991 surrender in Bogotá, Colombia, of Pablo Escobar, one of the most wanted 

criminals in the world and a billionaire drug baron, meant that all the most influential leaders in 

the Medellín cartel were either in prison or dead.  It was alleged that Escobar ordered the killing 

of hundreds of Colombians; officials hoped that his surrender would make Colombia a safer 

place to live.  Prior to turning himself in, Escobar declared that he would surrender if his 

president promised that he would not face extradition (the process by which an accused is 

removed from one jurisdiction—usually a state or a country—to another for purposes of 

proceeding with legal actions, such as a trial) to the United States, which was holding ten 

indictments against him for murder and drug trafficking.  Escobar surrendered and was housed in 

a private, luxurious, high-security prison located in the hills with an excellent view.
2
  In 1992, he 

and nine of his associates escaped from prison.  In 1993, Escobar was killed, essentially ending 

the power and influence of the Medellín cartel.   

Despite the waning influence of the Medellín cartel, described by the U.S. State 

Department as “one of the most ruthless and violent criminal organizations the world has ever 

known” (the cartel was alleged to have killed hundreds of police officers and about 40 judges in 

Colombia), one of its founders, Fabio Ochoa-Vasquez, was said to have continued to run his 

drug trafficking from his Colombian prison cell.  Ochoa was in prison from 1991 to 1997 after 

surrendering to Colombian authorities in 1990.  In 2001, he was extradited to the United States, 

where, in 2003, he was convicted of conspiracy to possess with intent to distribute cocaine and 

conspiracy to import cocaine into the United States.  He was sentenced to 30 years and five 

months in prison.  In 2005, the Eleventh Circuit Court of Appeals upheld his conviction and 

sentence, and in 2006, the U.S. Supreme Court refused to hear his appeal.  In 2011, the Eleventh 

Circuit denied his motion to vacate.  Ochoa-Vasquez made that motion on several grounds, 

including ineffective assistance of counsel.
3
 

  In 2013, John Velásquez Vásquez, nicknamed Popeye, gave a one-hour interview from 

the yard of his Columbian prison.  Popeye was the right-hand man and body guard of Escobar.  

He stated that Escobar told him the following: 

                                                 
1. "No. 1 Drug Lord Gives Up, Flies to Posh Prison," St. Petersburg Times (June 20, 1991), p. 1. 

2. Ibid. 

3. “Colombian Drug Figure Is Guilty in U.S. Dealing,” New York Times (May 29, 2003), p. 16; U.S. State 

Department, “Fabio Ochoa Was Founding Member of Notorious Medellin Cartel,” News Release (August 

28, 2003), n.p.  The case is United States v. Ochoa-Vasquez, 428 F.3d 1015 (11th Cir. 2005), cert. denied, 

549 U.S. 952 (2006), motion to vacate denied by Ochoa v. United States, 2011 U.S. Dist. LEXIS 30813 

(S.D. Fla. March 24, 2011). 
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One shot to the head isn’t enough.  It has to be two shots, just above the eyes. . . . You can 

survive one shot, but never two. . . . I cut up the bodies and threw them in the river.  Or I 

just left them there.  I often drove through Medellín, where I kidnapped and raped women.  

Then I shot them and threw them in the trash.
4
 

According to one source, Popeye was an expert in kidnapping, torture, and murder.  He 

told the interviewer that he had killed about 250 people, many of whom he cut into pieces.  

When asked what could be done to stop the torture and murder associated with organized crime 

and illegal drug trafficking, Popeye said: 

People like me can’t be stopped.  It’s a war.  They lose men, and we lose men.  They lose 

their scruples, and we never had any.  In the end, you’ll even blow up an aircraft because 

you believe the Colombian president is on board. 

 I don’t know what you have to do.  Maybe sell cocaine in pharmacies.  I’ve been 

in prison for 20 years, but you will never win this war when there is so much money to be 

made.  Never.
5
 

In 2014, after serving 22 years in prison, Velasquez was released. 

The Cali Cartel 

 The Cali cartel (or Cali Mafia) existed alongside the Medellín cartel, and it was suggested 

that the two cartels divided the lucrative U.S. drug markets between themselves.  After the 

decline of the Medellín cartel, the Cali cartel expanded and gained more power.  It was thought 

to have grossed $7 billion in 1994 in the United States alone, and by 1995, to be in control of 80 

percent of the world's cocaine.  In 1995, a federal drug enforcement agent said of the cartel, 

"This is probably the biggest organized-crime syndicate there has ever been. . . .  For their 

impact, profit and control, they're bigger than the Mafia in the U.S. ever was."
6
 

The Cali cartel has been distinguished from the Medellín cartel by the differences in the 

ways violence was used against public officials.  Escobar and his colleagues engaged in the 

assassinations of high-level public officials.  It was claimed that the Cali cartel members engaged 

in violence against public officials only if the officials interfered directly with the cartel's 

business.  Another difference was in the attempt to gain publicity.  One drug expert stated that 

unlike Medellín members, when Cali cartel members ordered a hit, they did not “leave their 

calling cards."
7
 

In June 1995, U.S. officials unsealed a 161-page indictment charging 59 persons allegedly 

connected to the Cali cartel with conspiring to smuggle more than 200 tons of cocaine into the 

United States.  The indictment alleged that from about 1983, the cartel met the Racketeer 

Influenced and Corrupt Organizations (RICO) Act’s criterion to be defined as an enterprise.  

(This statute is discussed in the text.)  Specifically, the indictment alleged that the cartel was   

                                                 
4. “Confessions of ‘Popeye,’ a Drug Lord’s Right-Hand Man,” The Toronto Star (March 2, 2013), p. 3WD. 

5. Ibid. 

6. "Outwitting Cali's Professor Moriarty," Time (July 17, 1995), p. 30. 

7. "Colombia's Weak Courts Hamper Police Efforts to Control Drugs," Miami Herald (October 23, 1992), 

p. 1. 
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a group of individuals and entities, foreign and domestic, associated in fact for the 

purposes of importing and distributing cocaine, laundering the proceeds and profits 

of cocaine trafficking through the use of foreign and domestic corporations and 

financial institutions, concealing the source and true owners of the finances for the 

acquisition of these assets and protecting the leaders of the Enterprise from arrest 

and prosecution.
8
 

  Subsequent sections of the indictment contained specific charges of racketeering (an 

organized conspiracy to attempt or to commit extortion or coercion by use of force or threats, 

conspiracy, money laundering, obstruction of justice, murder, extortion, and other crimes.  It was 

alleged that drugs were smuggled into the United States in frozen broccoli boxes, cement posts, 

and other such items and shipped to storage and distribution points throughout the country.  

Included among the 59 defendants in the Cali cartel case were six U.S. lawyers.  Their 

indictments raised the ire of the criminal defense bar, who claimed that the lawyers were unfairly 

targeted by U.S. law enforcement officials.  Prosecutors argued that the indicted lawyers stepped 

over the line between acceptable representation of their clients and criminal activity.  Four of the 

six attorneys entered guilty pleas; two went to trial.  Their first trial ended with acquittals for the 

most serious charges (racketeering) and a deadlocked jury on four conspiracy charges.  

Subsequently, they were convicted of racketeering and money laundering conspiracy but not of 

drug trafficking conspiracy.  Both faced life in prison; one was sentenced to five years and the 

other to more than seven years.
9
 

Although some DEA agents claimed to this author in 1995 that the administration had 

broken the back of the Cali cartel, there was evidence that the impact of this cartel continued.  In 

July 2001, Segundo Quinones was sentenced to 30 years in prison.  Quinones was the captain of 

a fishing trawler, the Layneyd, which the government seized in connection with a Tampa, 

Florida-based investigation called Operation Panama Express.  At the time of Quinones’s 

sentencing in July 2001, the investigation had resulted in the seizure of 80 tons of cocaine worth 

$1.6 billion.  The Layneyd was carrying four tons of cocaine when it was seized.
10

 

  Said to be one of the largest drug probes in U.S. history, this operation also targeted 

Joaquin Mario Valencia-Trujillo, the new leader of the Cali cartel.  In February 2004, the 

Colombian Supreme Court agreed to extradite Valencia-Trujillo to the United States for trial on 

drug trafficking, money laundering, operating a continuing criminal enterprise, conspiring to 

import and distribute cocaine, and other drug-related charges.  Valencia-Trujillo, considered the 

most important catch of Operation Panama Express, was a multimillionaire and an influential 

leader in the Cali cartel.  In February 2007, he was sentenced to 40 years in prison and required 

to forfeit $110 million after being convicted of drug smuggling and conspiracy.  Prosecutors 

claimed that Valencia-Trujillo, 49, smuggled more than 100 tons of cocaine into the United 

                                                 
8. Grand Jury Indictment, U.S. District Court, Southern District of Florida, case of United States v. Miguel 

Rodríguez-Orejuela et al., p. 4.  The statute is USCS, Title 18, Section 1961 (2017). 

9. "Lawyers Weigh Effects of Conviction of Missing Colleague," New York Times (August 9, 1998), p. 24. 

10. “Drug Boat Captain’s Sentence: Thirty Years,” Tampa Tribune (July 14, 2001), p. 3. 
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States each year at one point in his career.  Two years later, one of his lieutenants, Ivan 

Gonzalez-Bejarano, was sentenced to life in prison.
11

 

In December 2003, two brothers who were imprisoned in 1995 for their involvement in the 

Cali cartel were indicted for continuing to run the cartel from their foreign prison cells.  Miguel 

Rodríguez-Orejuela and Gilberto Rodríguez-Orejuela were two of the founders of the Cali cartel.  

They, along with nine others, were alleged to have run the cartel through the elder son of Miguel, 

William Rodríguez-Abadia, who was in charge of the day-to-day operations of the cartel’s illegal 

transactions.  The two brothers were accused of “trafficking more than 55 tons of cocaine, 

laundering $2 billion in proceeds and silencing witnesses with money and murder.”
12

 

The man believed to be the third-ranking leader of the Cali cartel, Daniel Serrano Gomez, 

reportedly the accountant, turned himself in to authorities in Colombia in December 2003.  He, 

too, was wanted in the United States for drug trafficking offenses.
13

  Miguel Rodríguez-Orejuela 

and Gilberto Rodríguez-Orejuela were extradited to the United States.  In November 2006, both 

entered guilty pleas and were sentenced to 30 years in prison and ordered to forfeit $2.1 billion 

of the money they made from drug trafficking.
14

 

In June 2004, the DEA unsealed two indictments, representing 29 months of work in the 

project called the Caribbean Initiative, naming more than 50 drug traffickers from seven 

countries.  The primary target of this investigation was Elias Cobos-Muñoz.
15

  He was extradited 

to the United States in April 2005 and subsequently entered a guilty plea to conspiracy to import 

cocaine into the United States.  He was sentenced to 235 months in prison, followed by five 

years of supervised release.
16

 

Mexican Drug Cartels    

 In January 2009, U.S. law enforcement officials returned 15 indictments in the Chicago, 

Illinois, area, alleging that the targets were affiliated with the La Familia Michoacana, a major 

Mexican drug cartel known for violence, including beheading its enemies.  All of those named in 

the indictments were charged with conspiracy to distribute cocaine; some faced other drug-

related charges.
17

 

In October 2009, officials arrested over 300 persons in 38 cities in what they called their 

largest strike at Mexican cartels operating within the United States, again focusing on the La 

Familia Michoacana cartel.  Almost one-third of the arrests were in Dallas, Texas, described by 

authorities as “an area that drug traffickers are trying to dominate.”  In announcing the arrests, 

                                                 
11. “Colombian Drug Leader Gets 40-Year Term,” St. Petersburg Times (Florida) (February 2, 2007), p. 3B; 

“A Quiet Sentence,” Tampa Tribune (January 17, 2009), p. 2. 

12. “Brothers Ran Drug Cartel from Behind Bars, Grand Jury Says,” Miami Herald (December 23, 2003), 

n.p. 

13. “Suspected Drug Cartel Accountant Surrenders,” Los Angeles Times (December 28, 2003), p. 16. 

14. “Cali Cartel Front Man Pleads Guilty and Is Sentenced on Money Laundering Charges,” PR Newswire 

US (May 11, 2007), n.p. 

15. “Authorities Break Up Major Caribbean Cocaine Operation,” South Florida Sun-Sentinel (June 24, 

2004), n.p. 

16. “Narcotics Conspirators Sentenced to Prison,” States News Service (October 19, 2005), n.p. 

17. “15 Indictments in Chicago Are Tied to Mexican Cartel,” New York Times (January 21, 2009), p. 12. 
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U.S. Attorney General Eric Holder stated, “The sheer level and depravity of violence that this 

cartel has exhibited far exceeds what we have, unfortunately, become accustomed to from other 

cartels.”
18

  In 2015, the founder of the cartel, Carlos Rosales Mendoza, was killed.  He was on 

the DEA’s Most Wanted list.
19

 

In October 2013, at least nine electrical power plants were blown up in the Michoacan 

state in Mexico, leaving an estimated one million people without power for 15 hours.  Gunmen 

torched four gas stations, two of which were located in the tourist town of Morelia.  Federal 

authorities sent in troops to increase security.  The crimes illustrated the connection between 

drug traffickers and organized crime.  One Mexican official stated, “The only thing we can 

conclude . . . is that the organized criminals are winning the battle against federal and state 

authorities.” The La Familia cartel or its successor, the Knights Templar cartel, were among the 

suspects.  Both of these cartels specialize in exporting methamphetamine to the United States 

and exercised control over Mexican local governments and police departments.
20

   

By 2010, the United States was spending $1.3 billion on its Merida Initiative, enacted to 

provide assistance to the Mexican government in its efforts to eradicate drug cartels within that 

country.  President Obama asked Congress for additional funds, and by 2013, the United States 

had spent $1.9 billion on this program.
21

 

  In April 2010, the leaders in several Caribbean nations asked to be included within the 

Merida Initiative.  They stated that as Mexico cracked down on its cartels, some drug traffickers 

were threatening security and increasing the crime problems in the waters around their 

countries.
22

  Mexican authorities were not highly successful in their crime control efforts.  As 

they struggled to contain drug cartels, those arrested, convicted, and incarcerated within the 

country’s overcrowded prisons were known to continue trafficking drugs from their prison cells.  

The New York Times printed a major article on the problem, stating, “Easy Escapes Point to 

Cartels’ Use of Jails as a Base of Operations for Business.”
23

 

The July 2013 capture of Miguel Angel Treviño Morales, the leader of the Zetas Cartel, 

was hailed as a significant step toward controlling illegal drug trafficking.  According to one 

Texas paper, Treviño Morales “made Escobar’s vast cocaine wealth look like chump change. . . . 

Mexico’s triumph over Treviño Morales deserves this nation’s most enthusiastic praise.  But no 

one should be fooled into thinking that one man’s capture heralds victory.”
24

  Treviño Morales, 

40, was reportedly carrying $2 million in cash when he was arrested near the Mexican border.  

He had assumed leadership of the Zetas only the previous October, a year after the previous 
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leader, Heriberto Lazcano, was killed in a gun battle with Mexican marines.  One U.S. 

immigration official declared, “There may be temporary interruptions in drug supply” as a result 

of Treviño’s arrest, but as usual with regard to the drug war, “any time you remove a person 

from an extremely lucrative position, there will be others waiting to take their place.”  He and 

others have agreed that the end result “may be more violence as others rush into [sic] fill the 

power vacuum created by law enforcement’s intervention.”
25

 

  Residents of Nuevo Laredo, Mexico, the town in which Treviño Morales was arrested, 

expressed fears of retaliation, as they recalled bodies swinging from an overpass—“nine on one 

night last year.  Decapitated heads frequently have been dropped along roadsides, and grenades 

have been tossed in the vicinity of anyone who dared protest, all in an effort to secure Treviño 

Morales’ reign.”
26

  Miguel Angel Treviño Morales’s brothers, Jose and Oscar Omar, were also 

involved in the Zetas Cartel.  In September 2013, Jose was sentenced to 20 years in prison.  

These successful prosecutions, all in Central Texas, led a U.S. Attorney to state that they should 

send a clear message to “those who would attempt to import their brand of corruption and 

violence into the United States.  We will find you, we will prosecute you and we will seek the 

most severe consequences the law allows.”
27

 

In December 2013, the last leader of the Zetas (“one of the deadliest criminal 

organizations in Mexico”), Carlos Naven Borbolla, was sentenced to 15 years in prison (he faced 

a life sentence) after his conviction for laundering up to $60 million in drug profits.  Several 

others were also convicted and sentenced to prison in these cases.  Finally, in February 2014, one 

of the world’s most wanted Mexican drug kingpins, Joaquín Guzmán Loera (“El Chapo”), was 

arrested in Mazatlan, Mexico.  He was a fugitive for 13 years after he escaped from prison in a 

laundry cart in 2001.  Authorities “seized 97 large guns, 36 hand guns, 2 grenade launchers, a 

rocket launcher, and 43 vehicles, several of them armored.”
28

  In July 2015, Joaquín Guzmán 

escaped again but was captured in January 2016 and held in a Mexican prison near the U.S. 

border.  U.S. authorities were trying to extradite him to the United States for trial on alleged 

crimes over which they have jurisdiction. In June 2016, his extradition was halted due to appeals 

by his lawyers, even though previously the Mexican government agreed to extradition after being 

assured that the U.S. authorities would not seek the death penalty.  Mexico does not have that 

penalty and will not extradite anyone to the United States who might face that penalty. Guzman 

was finally extradited to the United States in January 2017. His trial date was set for April 

2018.
29

  

  These arrests, indictments, extraditions, and convictions illustrate that some cooperation 

between the United States and other nations has occurred, but they also illustrate the difficulties 
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of eliminating illegal drug trafficking and the violence that is associated with it.  For example, in 

June 2016, the media carried articles stating that the painkiller opioid fentanyl, involved in the 

accidental overdose death of entertainer Prince, was a “favorite” of Mexican cartels because it 

was popular in the United States, thus providing an excellent market for sales, and it is extremely 

potent.  U.S. law enforcement authorities warned that Mexican cartel operators were 

manufacturing the drug, receiving additional supplies from China, and marketing the drug to 

meet the large demand for painkillers in the United States.  Although doctors may legally 

prescribe the drug for cancer patients and for other reasons, including treating patients at the end 

of life, the presence of the drug in illicit forms “is surging to levels not seen since 2006.”  

Fentanyl can be manufactured in a laboratory and thus avoids the issues of growing marijuana.  

The sale of the drug is extremely lucrative, even compared to the sale of heroin.  According to a 

Mexican professor, “Cartels and drug traffickers are not stupid. . . . They are rational economic 

actors, whose actions and decisions are directly related to demand.”
30

 

A June 2016 article on hostage taking in rural South Carolina illustrates the violence and 

the power of the current Mexican cartels. On July 9, 2014, a 23-year-old man left his home for 

work but never arrived.  His family reported to the police that he was missing.  His fiancée 

received a call that he was alive and that within 24 hours the caller would call again and that the 

man’s father must be there to answer.  The victim, who was later charged and pled guilty to 

conspiracy to distribute marijuana, was kidnapped because his father owed $200,000 to the 

cartel.  During one of the many calls from the kidnappers, the father was told that he would find 

his son with his eyes cut out, while other calls stated that the son would be killed if the money 

were not paid.  The FBI and other law enforcement found the victim blindfolded and chained to a 

workout bench; the kidnappers were apprehended, processed, and sentenced. The special agent, 

when asked if he was surprised that Mexican drug cartels were operating in a rural South 

Carolina town, replied, “Not at all. . . . The traffickers are everywhere.”
31
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Supplement 10.15.  The Infiltration of Organized Crime into Legitimate Businesses 

The Health Care Industry 

 In his testimony before a Senate committee in March 1995, FBI Director Louis J. Freeh 

stated that organized crime had "penetrated virtually every legitimate segment of the health care 

industry."  Freeh alleged that doctors, chiropractors, and attorneys had been corrupted by 

organized crime and that the list of schemes was extensive.
1
 

In 1999, the U.S. General Accounting Office (GAO) issued a report on the infiltration of 

organized crime into the health care industry.  It concluded that organized crime was “carving 

out a role in Medicare, Medicaid, and private insurance health care fraud throughout the 

country.”  The GAO identified several fraud schemes, such as using patient brokering, in which 

“runners” are paid to recruit “patients” to go to health clinics for medical care they do not need.  

In some cases, these “patients” are paid a portion of the “runner’s” fee.  The results of this and 

other types of schemes are increasing medical costs as well as the risk that medical benefits will 

be exhausted for some individuals whose names are used in the schemes.
2
 

Federal agencies and prosecutors are warning that the elderly are particularly susceptible 

to identity theft because they have more disposable income and they are more likely to be 

involved in health care services.  That means that information on them is more likely to be 

included in health care records.  An identity thief who steals their records can create serious 

problems for the elderly, who may be given incorrect medication because their records are 

altered.  And because of the large amounts of money involved, organized crime is likely to be 

involved.   

  One specific area targeted by organized crime is that of organ transplants.  In 2013, for 

example, two defendants were found guilty of human trafficking and organized crime in Kosovo, 

where organ transplantation is illegal.  They and five others (two were freed; the others had 

lighter sentences) were accused of trafficking in human kidneys, which they took from poor 

donors to whom they had promised financial reimbursement.  Victims testified that they were 

promised between $10,000 and $12,000, but some did not receive any reimbursement.  The 

prosecutor said the motive for the defendants, who transplanted the organs into patients from 

other countries, was “obscene profit and human greed.”
3
 

Organ trafficking is considered a form of human trafficking, as provided in Protocol I of 

the United Nations Convention Against Transnational Organized Crime, which provides as 

follows: 

Human trafficking is the recruitment, transportation, transfer, harboring or receipt of 

persons, by means of the threat or use of force or other forms of coercion, of abduction, of 

fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving 

or receiving of payments or benefits to achieve the consent of a person having control over 
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another person, for the purpose of exploitation.  Exploitation shall include, at a minimum . 

. . the removal of organs.
4
 

Organs, especially kidneys, are in great demand, with an inadequate supply, leading to 

organized crime involvement, including but not limited to kidnapping, drugging, and forcefully 

taking organs as well as promising persons large sums to donate their organs and then not paying 

anything or not paying the full promised amount. 

  Organized crime is also involved in Medicare fraud, which is discussed in the text.  In 

2010, in its largest health care fraud takedown to date, the FBI arrested 73 defendants, including 

members and associates of an organized crime enterprise known as the Mirzoyan-Terdjanian 

Organization, named after its leaders, Davit Mirzoyan and Robert Terdjanian.  The organization 

was headquartered in New York City but operated 118 phony medical clinics in 25 states.  

Violence and threats of violence to gain compliance with their fraudulent acts were common. 

The defendants stole identities of doctors and persons who would become patients. The 

defendants would bill Medicare and, once they received the payments for the never provided 

services, they would withdraw the money from the banks and launder it, at times in overseas 

banks.
5
 Some of the defendants arranged plea deals, with Armen Kazarian, who faced a sentence 

of life in prison, getting what was called a “sweetheart deal” of 37 months in federal prison 

followed by three years of supervised release for his guilty plea to racketeering conspiracy.  He 

was also fined $60,000.  Robert Terdjanian also pled guilty.  He received a 125-month sentence 

followed by three years of supervised release and was required to forfeit $1,169,680.55.  The 

combined defendants in this case stole the Social Security numbers of 2,900 Medicare patients in 

upstate New York.  

The Food Industry 

 A federal government commission reported that New York is a unique market for 

organized crime not only because of the "myriad of goods and services it offers" but also because 

one-half of the members of La Costra Nostra, a crime family, were in that state.  Organized 

crime had gained control over a significant portion of the meat industry, a large industry in New 

York and in the country.  At the time 10 percent of consumer spending on beef in this country 

each year came from the five New York City boroughs; it was assumed that figures were 

comparable for the poultry industry.  Meat and poultry production and distribution industries 

were already vast, complex, and particularly susceptible to infiltration by organized crime, with 

its willingness "to use threats or violence to advance their business interests."
6
 

  Organized crime continues to maintain a strong hold over the food industry in New York 

City and to use its captive labor unions and reputation for violence to "extort, bribe, cartelize, 

and otherwise pervert the free market."  However, some progress has been made.  In 1995, local 

officials recommended that the city take over the Fulton Fish Market, the largest wholesale 
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seafood distribution center in the country, the second largest in the world, and a company with a 

history of problems associated with organized crime.  Mayor Rudolph Giuliani, who as a 

prosecutor vowed that the "mob will be crushed," achieved some success in his efforts.  By 1996, 

it was thought that organized crime's control over the Fulton Fish Market had been cut.  Giuliani 

announced regulations that permitted the city, which owned at least part of the wholesale meat 

and produce markets, to conduct background checks on all persons who worked in those 

industries, take fingerprints, check criminal records, and maintain files on all workers.
7
 

By 1997, it was alleged that the mayor's policies had resulted in lowered costs of fish and 

garbage removal (discussed later) and had "sent a signal that businesses and consumers no longer 

have to accept the mob as a fact of life."
8
  In 2005, when the Fulton Fish Market was moved to 

the Bronx, it was thought that organized crime had lost its stronghold over the market, but the 

city kept a watch on it.
9
    

Another example of the infiltration of organized crime into the food industry involved 

related areas (cosmetics and other items from retailers).  Local, state, and federal law 

enforcement authorities joined in a two-year investigation and found evidence that millions of 

dollars’ worth of merchandise had been stolen for resale in Dayton, Ohio.  In January 2004, 

authorities arrested most of those named in a 20-person indictment involving organized crime.  

The stolen articles were sent to warehouses to be remarked, and some were given extended 

expiration dates.  Wal-Mart, Target, and Kroger unknowingly bought back some of their own 

merchandise.  In addition to the property losses this organized crime ring caused were the health 

dangers.  For example, baby food was kept at very high temperatures during the exchanges, thus 

likely causing it to spoil.  The suspects were charged with conspiracy to transport stolen goods 

across state lines, conspiracy to sell and receive stolen property that had crossed state lines, and 

possession and unauthorized use of food stamp benefit cards.  In March 2004, a grand jury 

indicted the alleged mastermind of this theft/conspiracy ring, Amjad Salem, 39, and others and 

added to the charges those of money laundering and money laundering conspiracy.  In 2006, 

Salem was convicted and sentenced to 132 months in prison and ordered to pay $2,669,848.80 in 

restitution.
10

 

 Indictments of crimes committed in the food industry are not always associated with 

organized crime, although the charges may sound as if they were.  In 2010, a federal grand jury 

indicted Frederick Scott Salyer (the former owner of SK Foods) on charges of quashing 

competition and selling tomato products at inflated prices.  Salyer was indicted on racketeering 

charges along with conspiracy, obstruction of justice, and wire fraud.  In 2013, he was sentenced 

to six years in prison.
11
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The Construction Industry        

 At the time of its study, the latest presidential commission on organized crime estimated 

that the construction industry accounted for approximately 8 percent of the annual gross national 

product and that organized crime added about 20 percent to construction costs.  The commission 

found a substantial infiltration of organized crime in the construction industry in New York City 

but stated that government responses to the situation had “generally been sporadic and 

inconsistent.  More recent developments had shown more promise," but organized crime has the 

capability of avoiding and eliminating competition readily.
12

 

In 2004, a member of New Jersey’s Casino Control Commission wrote an 80-page 

opinion, in which he alleged that organized crime was so widespread in the construction industry 

of that state that incidental contacts between legitimate business persons “with disreputable 

characters within the confines of their industry may have been unavoidable and, to some extent, 

even inevitable.”  Because of the possibility of innocent involvements with organized crime, the 

judge recommended that Interstate Industrial Corporation be permitted to continue working in 

Atlantic City, New Jersey, even though it was alleged to have had contacts with organized crime 

and, as a result, was barred from work in New York City.
13

 

In January 2007, Laborers’ Local 394 in Elizabeth, New Jersey, was placed under 

trusteeship after a hearing judge declared that it retained ties to organized crime.  The 

construction company owners had once boasted that not a nail was driven in New Jersey unless 

they got a piece of it.
14

  

The Garbage Carting Industry 

 Under the leadership of then-Mayor Rudolph Giuliani, New York City prosecutors 

charged 23 companies, four trade associations, and 17 individuals with using violence and 

intimidation to control the city's garbage collection.  Garbage carting in that city was controlled 

almost entirely by these companies, which were in the hands of the Gambino and Genovese 

crime families.  Prosecutors alleged that garbage carting had been controlled by organized crime 

in New York City for more than 50 years.  The inflated prices as a result of the infiltration of 

organized crime were illustrated by the cost for carting at one building: $10,000 under the terms 

of a contract won by a new group compared with $100,000 charged by the organized crime–

controlled industry.
15

  New Yorkers were paying the highest garbage collection rates in the 

country, twice those of Chicago and three times those of Los Angeles.
16

 

In October 1997, the courts convicted two men alleged to be the most influential Mafia 

members behind the hold of organized crime over the carting industry.  Joseph Francolino Sr. 

and Alphonse Malangone were found guilty of the most serious charges, those dealing with the 
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state's organized crime control statute.  Fourteen of their associates had already pleaded guilty in 

the five-year investigation.  The indictment "estimated that the group had inflated costs for 

200,000 customers in the city by as much as $400 million a year."  The sentences for these 

defendants included prison terms up to 30 years and fines totaling $32 million.
17

 

Mayor Giuliani convinced New York’s city council to permit the application of 

background checks (similar to those applied in the food industry) in the garbage carting industry.  

The mayor believed that prosecution of organized crime members would not be sufficient to 

break the hold they had on the city's legitimate industries.  "Too often, when top crime figures 

were indicted or convicted, they were simply replaced by others who kept the corruption going."  

The city's refusal to grant permits to those with any connections to organized criminals was 

thought to result in greater access to competitive bids (in contrast to the monopoly held by 

organized crime for years).  This lowered costs to the industry and eventually to consumers.
18

 

  Researchers claimed that the garbage collection industry cartel in New York City was 

broken in 1996 by a detective who, while wired, infiltrated the industry for three years.  It was 

said that organized crime controlled the garbage carting industry from the mid-1950s until 1996.  

A 1995 indictment contained 114 charges against 17 persons and their four trade associations.  

The trial began in May 1997 and lasted eight months.  The investigating detective was on the 

stand all summer.  By the end of the trial, all defendants except two had entered guilty pleas; 

after 12 days of deliberation, the jury convicted those two, who were sentenced to prison.
19

 

The New York City carting industry was again the focus of prosecutors in 2013, resulting 

in the January arrest of 30 people, including some with mob affiliations in the Gambino, 

Genovese, and Luchese organized crime families, along with one state trooper.  The federal 

indictment charged that the named individuals from competing Mafia families “schemed with 

each other to circumvent official efforts to clean up the trash business, and used strong-arm 

tactics to shake down the owners of legitimate companies and secretly assume ownership of their 

operations.”
20
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Supplement 10.16.  Organized Crime Prosecutions 

Numerous prosecutions could be used to illustrate organized crime trials.  We begin with the 

2013 trial of federal fugitive James (Whitey) Bulger. Bulger was a fugitive from justice for 16 

years.  He was captured in 2011 and tried in 2013 on 32 federal indictments, including 

participating in 19 murders.  According to prosecutors, Bulger, 83 at the time of the trial, began 

his criminal career officially when he was arrested at age 13 for engaging in delinquent acts.  He 

was later convicted of armed robbery and served time in Alcatraz.  After his release, the 

prosecution argued, he returned to Boston to engage in three decades of illegal acts, including 

loan sharking, extortion, money laundering, firearms charges, racketeering, drug trafficking, 

bookmaking, and murder.  Bulger, accused of heading Boston’s crime underworld, was also said 

to be an FBI informant, which his lawyer adamantly denied.
1
 

  Bulger, who inspired the film The Departed, and his longtime mistress, Catherine Greig, 

were detected in June 2011, living as a couple in a retirement village in Santa Monica, 

California, where they had $800,000 cash and 30 weapons in their home. Both were arrested. In 

2012, Greig pleaded guilty to identity theft and harboring a fugitive. She was sentenced to eight 

years in prison and a $150,000 fine, which she appealed.  In May 2013, a federal appeals court 

rejected her arguments and upheld the sentence.
2
 

Bulger was often described as Boston’s most notorious mob boss.  In November 2013, he 

was sentenced to two life sentences by a judge who referred to his “almost unfathomable” 

depravity.  Bulger was also ordered to forfeit $25.2 million to the government and to pay $19.4 

million in restitution to his victims.   One paper described the situation as follows: 

Bulger’s sentencing for his murderous reign in the 1970s and 80s brought to a close a 

sordid case that exposed FBI complicity in his crimes and left a trail of devastated families 

whose loved ones were killed by Bulger or his henchmen.
3
  

In March 2016, a panel of three judges of the First Circuit Court of Appeals denied Bulger 

a new trial.  According to the court, “Bulger got a fair trial and none of the complained-of 

conduct on the court or government’s part warrant reversal of his conviction.” The U.S. Supreme 

Court declined to hear his case.
4
 

In addition to the high-profile Bulger trial, federal prosecutors were involved in numerous 

other cases stemming from a sweeping array of arrests of 125 alleged mobsters in January 2011.
5
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Federal officials have had some success in trials.  In May 2004, the trial of Joseph C. 

Massino, 61, began with the prosecutors stating that this trial “is about the vicious, violent, 

cunning and murderous rise to power of Joseph Massino.”  Massino, the reputed head of the 

Bonanno crime family, was alleged to have killed other mob members.
6
 

  One of the witnesses who testified against Massino was his brother-in-law, Salvatore 

Vitale (by 2012, Vitale had testified in seven cases for the prosecution, helping the government 

identify more than 500 organized crime members and associates, many of whom were convicted 

as a result; Vitale was in the federal Witness Protection Program
7
), who said that he personally 

participated in many murders ordered by Massino.  In 2004, Massino was convicted of murder, 

racketeering, arson, money laundering, loan sharking, gambling, and extortion.  He faced a 

mandatory life sentence for these convictions, but sentencing was withheld pending Massino’s 

testimony against other alleged mob members.  He began testifying in February 2005, apparently 

leading several key mob figures to plead guilty to murder and other crimes.  Thus, they avoided 

trials that, if they led to convictions, would have resulted in the defendants’ families losing their 

financial assets.  Massino could have received the death penalty for a murder committed in 1999.  

But after he admitted his role in eight murders, he told federal authorities where the bodies were 

located.  His wife turned over $7.6 million in cash and $267,000 in gold that Massino received in 

his illegal activities.  The government offered Massino a plea deal: two life terms, thus sparing 

him the death sentence.
8
 

In July 2013, a federal judge ordered Massino’s release from prison even though he had 

only served 12 years of a life sentence. The judge made that decision because of Massino’s age, 

ill health, and “extraordinary cooperation with the government and his willingness to place 

himself at grave personal risk.”
9
  

In April 2004, the Gambino family boss, Peter Gotti, 64, who retired from the carting 

industry and was the brother of the late John J. Gotti, was sentenced to nine years and four 

months in prison for racketeering and money laundering.  Upon completion of that sentence, he 

was to begin serving 25 years in prison for participating in an unsuccessful plot to murder 

Sammy Gravano, who testified against mob members.  Gotti’s motions for a new trial and for an 

acquittal were denied by a federal court in 2005.
10

 

In 1988, Anthony “Fat Tony” Salerno, the alleged boss of the Genovese crime family, 

along with eight other defendants, was convicted of racketeering.  Salerno died in prison in 1992.  

In 1989, Gene Gotti and John Carneglia were found guilty of drug trafficking, sentenced to 50 

                                                 
6. “Grisly Crimes Described by Prosecutors as Mob Trial Opens,” New York Times (May 25, 2004), p. 23. 

7. “At Trial in Six Killings, a Former Underboss Offers a Primer on Mob Life,” New York Times (March 21, 

2012), p. 16. 

8. “More Mob Figures Plead Guilty,” Newsday (New York), City Edition (February 12, 2005), p. 13; “Don’s 

Last Deal: Mob Boss Talks, Wife ‘Buys’ Him Life in Jail,” Daily News (New York) (June 24, 2005), p. 3. 

9. “Judge Commutes 2 Life Sentences for Mob Boss Who Became Informer,” New York Times (July 11, 

2013), p. 20. 

10. “Gambino Crime Boss or Not, Peter Gotti Gets 9-Year Prison Term,” New York Times (April 16, 2004), p. 

19.  The case is United States v. Gotti, 2005 U.S. Dist. LEXIS 9786 (S.D.N.Y. 2005). 
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years in prison, and fined $75,000 each.  Reputedly, both were officers in the Gambino crime 

family.
11

  

  In 1987, John J. Gotti, who the government alleged was the leader of the most powerful 

Mafia family, was acquitted of federal racketeering and conspiracy charges.  In 1990, Gotti was 

acquitted of assault and conspiracy charges, but in 1992, he was on trial again.  The federal 

prosecutor argued that Gotti had used violence to work his way to the top of organized crime, 

including arranging the murder of his predecessor, former Gambino boss Paul Castellano. Gotti 

was indicted on 13 counts, including gangland murders, conspiring to murder, gambling, loan 

sharking, obstruction of justice, and tax evasion. Gotti's trial drew attention from the media and 

from well-known persons. After his conviction and during his sentencing, Gotti supporters held a 

vigil outside the courthouse. Some alleged that he did not get a fair trial; others said that they did 

not know why the government would spend millions of dollars to try Gotti. "All I know is he was 

very nice to me and my family," said one supporter who asked not to be identified.  Gotti and his 

codefendant were convicted of all 13 counts and sentenced to life in prison without the 

possibility of parole. Although Gotti did not speak at his sentencing, his codefendant did. He 

declared his innocence of the charges for which he was convicted but admitted that he was 

"guilty of being a good friend of John Gotti. And if there were more men like John Gotti on this 

earth, we would have a better country."
12

 

Gotti was incarcerated in one of the most secure federal prisons, located in Marion, 

Illinois, from which it was alleged that he continued to dominate the Gambino crime family 

through contacts with his son and his brother.  Gotti and his attorney were optimistic that Gotti’s 

sentence would be reversed, but in October 1993, a federal court upheld the verdict, and the U.S. 

Supreme Court refused to review the case.
13

 

Because of his ill health (cancer of the head, neck, and throat), Gotti was moved to the 

U.S. Medical Center for Federal Prisoners in Springfield, Missouri. Gotti died in prison in June 

2002. 

  Gotti’s son, John A. Gotti, followed in his father’s path and became the reputed leader of 

the crime family his father had led.  But he, too, was apprehended by authorities.  In 1998, it was 

reported that federal officials had offered a plea bargain to the younger Gotti and ten other mob 

members who were scheduled for trial in January 1999.  Bruce Cutler, Gotti's attorney, said his 

client was not accepting a plea bargain (reported to involve a ten-year sentence if he would plead 

guilty to lesser crimes than the major racketeering charges). Gotti was charged with extorting the 

former owners of a New York City nightclub and profiting from the Gambino family's rackets in 

"gambling, loan sharking, prepaid telephone card frauds and shakedowns of construction 

companies in the New York metropolitan area." Gotti was denied bail and jailed from January 

1998 until a federal judge ordered his release on bail in August of that year. Cutler had proposed 

a $10 million bail package, which was financed by 35 "ordinary, common folk of means and 

good reputation" (in Cutler's words) who put up their homes as collateral.  Cutler also proposed 

                                                 
11. "Gotti Brother Sentenced to Fifty Years," Miami Herald (July 8, 1989), p. 6. 

12. "Gotti Sentenced to Life in Prison Without the Possibility of Parole," New York Times (June 24, 1992), p. 1. 

13. "After Court Setback, Gotti Faces a Decision," New York Times (May 4, 1994), p. 16.  The case is United 

States v. Lacascio and Gotti, 6 F.3d 924 (2d Cir. 1993), cert. denied, United States v. Gotti, 511 U.S. 1070 

(1994).   
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that Gotti would pay for the cost of surveillance by a firm hired by the government.  His bail 

package included home confinement.  By December 1998, however, Cutler was suggesting that 

Gotti might go back to jail voluntarily because he could not pay all of his bills.  Most of his 

assets were frozen by prosecutors, and he was paying $21,000 a month for the security coverage.  

Cutler had asked the judge for a rehearing on the bail package.  Prosecutors opposed his 

motion.
14

 

In December 1998, allegedly upon the strong advice of his father, Gotti refused the 

government's plea bargain offer of a six-and-a-half-year prison term and a $1 million fine in 

exchange for a plea to lesser charges.  Gotti faced up to 20 years in prison and the forfeiture of 

approximately $20 million in assets if convicted on all the acts for which he was charged.  The 

government faced a long, expensive, complicated trial with the possibility of acquittals for Gotti 

and his colleagues because of problems with some of the witnesses.  Government prosecutors 

stated that this was their last plea bargain offer, but shortly before his 1999 trial began, John A. 

Gotti pleaded guilty in exchange for a maximum sentence of seven years and three months.
15

 

  In October 2006, after hung juries in three trials of John A. Gotti, the prosecutor 

announced that he did not believe it was “in the interest of justice” to try Gotti again; Gotti was 

free.  His attorney said it was not unusual to try a person three times, but it would be unusual to 

try a defendant a fourth time; that would just be a case of “playing the law of averages.”
16

  Gotti 

was tried a fourth time, however, and in December 2009, the jury deadlocked; in January 2010, 

the prosecutor announced that Gotti would not be retried. 

In January 1993, officials arrested Anthony Salvatore “Gaspipe” Casso, a fugitive from 

justice who was thought to be one of the most dangerous of current U.S. Mafia leaders.  He had 

disappeared two days before his 1990 trial on federal racketeering charges was to begin.  Casso 

was reputed to be the acting boss of the Luchese crime family.  He was apprehended as he 

stepped out of his shower and was taken into custody wearing only a towel.
17

  

In 1995, Casso began cooperating with federal prosecutors.  He informed them that three 

mobsters plotted to kill 75-year-old Eugene Nickerson, the judge who was scheduled to preside 

over their racketeering trial.  Casso provided information on other former "colleagues," leading 

six of them to plead guilty in exchange for seven-year prison terms rather than face trials and the 

probability of much longer prison terms, such as life without parole.  In March 1995, Casso 

pleaded guilty to racketeering charges, which included multiple murders. Under a plea agreement 

with federal prosecutors, Casso was to be given a lighter sentence than would be normal for one 

who participated in 15 murders (he claimed 37) as well as other violent crimes. Casso's 

agreement to testify against other mobsters earned him that desired plea agreement. In 1998, 
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however, the agreement was rescinded on the grounds that while in prison, Casso bribed 

correctional officers to smuggle liquor and food for him. He also lied about some of the persons 

against whom he testified. In July 1998, Casso was sentenced to 15 life sentences.
18

 

  In June 2001, Salvatore Gravano, known as “Sammy the Bull,” pleaded guilty to selling 

Ecstasy pills in Arizona. Gravano testified against John J. Gotti, his former Gambino crime 

family boss. Gravano had been in the federal Witness Protection Program but left it to sell 

Ecstasy with his son and a former business partner. The latter, when confronted with the 

possibility of prison, gave the government information on Gravano. Gravano was convicted and 

sentenced to 20 years in prison on the drug charge.
19
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Chapter 11.  U.S. Criminal Justice Systems 
 

Supplement 11.1.  Wrongful Convictions: Innocent Defendants Are Released 

Here are just a few of the recent wrongful convictions.  

Andre Hatchett, New York, 2016 

 Andre Hatchett, 49, spent 25 years in prison for his 25-year-to-life sentence for a 1991 

murder that he did not commit.  Hatchett, who is mentally challenged, said at the court hearing, 

“I told y’all I didn’t do this.”  After he left the courthouse, with tears in his eyes, he said, “I 

stayed strong.  I tell the truth, and it set me free.”  Hatchett’s release was the result of work by 

the Innocence Project, assisted by pro bono support from lawyers at Paul, Weis, Rifkind, 

Wharton & Garrison LLP.
1
 

Roger Logan, New York City and New York State, 2014 

 Roger Logan spent 17 years in a New York prison for murdering a man, allegedly for a 

gold chain, before securing his own exoneration.  In 2016, with the representation of a civil 

attorney, he won a $3.75 million settlement from New York City and a $2.975 million settlement 

from the State.
2
 

Michael Morton, Texas, 2013 

 Michael Morton walked out of prison on October 4, 2011, after serving 25 years for the 

murder of his first wife.  The author of this text, who attended the same high school as Morton 

(although a bit earlier!) and now lives in the same town as he does, chose to feature this 

exonerated inmate as this section was first being written in 2013, the year that Morton’s marriage 

was featured in the New York Times.  The March 10, 2013 wedding photo of Morton and Cynthia 

May Chessman is a beautiful reminder that the U.S. criminal justice systems may take a while 

but, in some cases, eventually get it right. 

 Morton’s case is particularly unusual in that it resulted in a new state statute and charges 

against the prosecutor who brought his case and succeeded in convicting him.  First the statute:  

The 2013 Texas Legislature enacted the Michael Morton Act, which pertains to discovery in a 

criminal case. Senate Bill 1611 was passed unanimously by the House after passage in the Texas 

Senate; it was signed by the governor.  The law provides that defendants will have access to 

information that might lead to acquittals.  Morton was not in the legislature for the final moments 

of this victory: He was in court in another town, witnessing the conviction of the man who killed 

Morton’s wife, the murder for which Morton was convicted. 

The evidence that the prosecution did not give to the defense prior to Morton’s trial was 

that neighbors had seen a suspicious van in the area prior to the murder of Morton’s wife and that 

their 3-year-old son had said that “a monster” hurt his mother.  Morton was not even told that 

their son witnessed the murder.  Mark Alan Norwood entered a guilty plea in March 2013, 
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admitting that he murdered Morton’s wife, beating her to death in her bedroom one morning in 

1986 after Morton left for work. 

After his 2013 wedding, Morton returned to his passion: helping other convicted 

defendants who did not commit the crimes for which they were convicted.  Meanwhile, the 

prosecutor, Ken Anderson, who later became a judge, was investigated for wrongfully 

withholding evidence that could have exonerated Morton.  Anderson, who said he was sickened 

by the wrongful conviction, denied any wrongdoing but agreed to a plea deal in which he was 

sentenced to nine days in jail and surrendered his law license.
3
   

Anthony Graves, 2013 

 After his release from 18 years on the Texas death row, Anthony Graves received $1.4 

million as compensation for his wrongful conviction for the murders of six people.  Graves 

donated a portion of that money to the University of Texas Law School to endow a scholarship 

in the name of the attorney who helped to free him.  The Nicole B. Casarez Endowed 

Scholarship honors the attorney, who graduated from that law school in 1979.
4
 

Martin Tankleff, New York, 2007 

 Martin Tankleff was convicted in 1990 of killing his parents, sentenced to 50 years to life 

in prison, and incarcerated for 17 and a half years before his conviction was overturned in 2007.  

In 2014, Tankleff graduated from law school and obtained a wrongful conviction settlement of 

almost $3.4 million. He and his wife established a foundation scholarship for law students who 

plan to work to free wrongfully convicted persons.  Tankleff, in his early 20s in prison, became a 

jailhouse lawyer, but even though sentenced to decades behind bars, he said, “I knew then that 

someday I’m going to get out and I’m going to go to law school and I’m going to work on 

wrongful convictions.” 

The American Bar Association published an article on Tankleff and two other former 

inmates, all wrongfully convicted and finally released, who attended law school and plan to 

spend their careers assisting others incarcerated after wrongful convictions. Chris Ochoa 

(sentenced to life in prison after giving a confession to avoid the possibility of the death penalty; 

he served 12 years) graduated from law school in 2006  and planned to build his own nonprofit 

law firm; he lives on a yearly income of $146,000, tax free, through an annuity resulting from his 

multi-million-dollar settlement with Austin, Texas.   

Jarrett Adams, who became so effective in his representation of his fellow inmates 

while he was in prison that he was transferred to a supermax prison to limit his contact with other 

inmates, was wrongfully convicted of raping a college student.  After his release, Adams entered 

Loyola University Chicago School of Law and served as a fellow with Judge Ann Williams of 

the Seventh Circuit Court of Appeals.
5
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Peter Limone, 2001 

 Peter Limone served 33 years, 2 months, and 5 days before he was released from prison 

in February 2001.  Limone, who was on death row for four years, was released at age 66.  His 

wife, who was convinced of his innocence, visited him regularly and supported their four 

children during his incarceration.  Limone and three other defendants were convicted of murder 

based primarily on the testimony of a witness whom the FBI had reason to know would perjure 

himself on the stand. The FBI permitted these men to languish in prison through appeals.  

Finally, after much research and many motions, Limone and another inmate (two of them had 

already died) were released.  In June 2004, a federal appeals court upheld a judge’s ruling that 

Limone and Joseph Salvati could sue the retired FBI agent and a former police detective.  The 

judge ruled that the agents were not entitled to immunity from civil suit.  Excerpts from that 

opinion demonstrate the magnitude of the case.
 

 
Limone v. United States 

        Limone v. United States, 497 F. Supp. 2d 143 (D. Mass. 2007), aff’d, 579 F.3d 79 (1st Cir. 

2009), cases and citations omitted 

The conclusions that the plaintiffs have asked me to draw — that government agents 

suborned perjury, framed four innocent men, conspired to keep them in jail for three decades —

are so shocking that I felt obliged to analyze this complex record with special care in order that 

the public, and especially the parties, could be fully confident of my conclusions. 

I have concluded that the plaintiffs' accusations that the United States government 

violated the law are proved. . . . 

Now is the time to say and say without equivocation: This “cost” to the liberty of four 

men, to our system of justice is not remotely acceptable.  No man's liberty is dispensable.  No 

human being may be traded for another.  Our system cherishes each individual.  We have fought 

wars over this principle.  We are still fighting those wars. 

 Sadly, when law enforcement perverts its mission, the criminal justice system does not 

easily self-correct.  We understand that our system makes mistakes; we have appeals to address 

them.  But this case goes beyond mistakes, beyond the unavoidable errors of a fallible system.  

This case is about intentional misconduct, subornation of perjury, conspiracy, the framing of 

innocent men.  While judges are scrutinized — our decisions made in public and appealed — 

law enforcement decisions like these rarely see the light of day.  The public necessarily relies on 

the integrity and professionalism of its officials. 

It took nearly thirty years to uncover this injustice.  It took the extraordinary efforts of a 

judge, a lawyer, even a reporter, to finally bring out the facts.  Proof of innocence in this 

democracy should not depend upon efforts as gargantuan as these. 

[The court discussed the civil actions involved in the case.] . . . 

The government's position is, in a word, absurd.  The law they cite does not apply to the 

extraordinary facts of this case.  The issue here is not discretion but abuse, not independent 

charging decisions but the framing of four innocent men, not the failure to produce exculpatory 

evidence but procuring convictions by misrepresentation, not letting perjured testimony proceed 

uncorrected but facilitating it. . . . 
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In the end I conclude that the defendant is liable to these men and their families.  As to 

damages, plaintiffs' loss of liberty, and, in effect, a lifetime of experiences, is obviously not 

compensable.  To the extent that damages can approach this task, my total award is One Hundred 

One Million, Seven Hundred Fifty Thousand, And 00/100 ($101,750,000.00) Dollars. 

_____________________________________________________________ 

The total damage award included $1 million for each year of imprisonment for each 

falsely convicted man (or their estates, in case of the deceased inmates).  Minor children and 

wives of the men were awarded damages for loss of consortium and intentional infliction of 

emotional distress (IIED).  One adult and one ex-wife were awarded damages for IIED. 
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Supplement 11.2.  The Innocence Project 

The Innocence Project works on cases in which, for example, DNA (deoxyribonucleic acid, 

contained in all body cells, which provides a rather precise way to identify persons if the sample 

of body fluids containing DNA is large enough for thorough testing) can show conclusively that 

the accused could not have committed the crime for which he or she has been convicted.  The 

project, begun in 1992 by Barry C. Scheck and Peter J. Neufeld, published the following leading 

causes for wrongful convictions: 

  Mistaken eyewitness identification testimony occurred in 73 percent of the cases.  Of that 

group, for those cases in which race was known, at least 40 percent involved cross-racial 

eyewitness identification. 

   Unvalidated or improper forensic science was involved in approximately 50 percent of 

the cases.  Either the evidence was not subjected to rigorous testing; the testing was 

improperly done; or improper conduct occurred in the testing or the expert testimony in 

court. 

  False confessions and incriminating statements were at issue in approximately 25 percent 

of the cases. 

  In 18 percent of the cases, the testimony of informants was involved.
1
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Supplement 11.3. Juveniles in Adult Jails: An Example of the Systems Effect 

For over a century, U.S. criminal justice systems have viewed juvenile offenders as needing the 

care and protection of a special system.  They have been processed through juvenile, not 

criminal, courts.  There have been exceptions, and the incarceration of juveniles in adult jails and 

prisons has been a concern that has increased in recent years.  Although the number of jailed 

juveniles has decreased significantly from 7,600 in 2010, the data remain a concern. In 

December 2016, the BJS reported that in 2015, less than 4,000 juveniles were held in jails, with 

eight of ten of those either on trial as adults or waiting to be tried as adults.
1
 

A New York Times article about the issues that have arisen with the incarceration of 

juveniles in adult jails and prisons noted that several states had made special arrangements for 

their juvenile offenders.  In most cases, this involved segregating juveniles from adult inmates.  

These changes were the result of the recommendations made by the American Correctional 

Association (ACA).  The ACA suggested limiting the number of juveniles who are transferred to 

adult criminal courts and subsequently incarcerated in adult jails and prisons; it also suggested 

that for those juveniles who are tried and convicted as adults, special provisions should be 

made.
2 

Juveniles who are incarcerated in adult jails and prisons may be (and often are) physically 

or sexually assaulted by adult inmates.  In fact, there is evidence that they are “five times as 

likely to be sexually assaulted, twice as likely to be beaten by staff, 50 percent more likely to be 

attacked with a weapon, and eight times as likely to commit suicide as children confined in 

juvenile facilities.”
3
  Juveniles in adult jails or prisons may also learn even more about crime 

from their older colleagues.  They are more likely than their counterparts in juvenile institutions 

to return to crime after their release.  They also have a public felony conviction record, in 

contrast to the private adjudications of the juvenile court. 

It is not just the influence of adult inmates that provides a negative factor when juveniles 

are housed with them.  Juveniles in corrections have different needs.  Anyone who has ever fed a 

growing teen knows that additional food is one of those needs.  For example, some juvenile 

inmates, when asked what the most important motivator in prison was, responded, “pizza.”  One 

official said that this response “shows that [juvenile inmates] are adolescents.  They live very 

much for the minute—which makes them very dangerous inmates.  They’re not like adult 

inmates, who will listen to orders of a correctional officer.”
4
   

Pennsylvania attempted to meet its problems with juvenile inmates sentenced to prison by 

building a $71 million facility exclusively for teenage inmates.  Pine Grove, a 500-bed 

institution, opened in January 2001.  Florida enacted a statute requiring that juvenile inmates 

sentenced to adult prisons must be incarcerated in separate units.  And in Texas, juvenile inmates 
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are housed in a separate wing of an adult prison.  They spend about one-half of their time in 

school and the rest in counseling.
5 

 

                                                 
5.  Ibid. 
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Supplement 11.4.  The U.S. Supreme Court Upholds Anticipatory Search Warrants
 

 
The case of United States v. Grubbs, in which the U.S. Supreme Court upheld anticipatory 

warrants, involved a defendant, Jeffrey Grubbs, who purchased from a Web site a videotape 

containing child pornography.  The Web site was operated by an undercover postal inspector.  

On the basis of these facts and an affidavit that the videotape would be delivered to Grubbs’s 

home at a controlled time and that the warrant would not be executed until the package had been 

delivered and taken into the home, federal agents secured a search warrant.  That warrant 

contained two attachments indicating the home address and the information sought.  The 

affidavit was not included in the warrant.  When the package was delivered to Grubbs’s home, 

his wife signed for it and took it into the house.  A few minutes later, when Grubbs left the home, 

he was
 
detained by federal agents, who then entered the home and began the search.  After 

reading the search warrant, Grubbs admitted that he had the tape.  At trial, the judge denied the 

defendant’s motion to exclude the videotape because the search warrant did not contain the 

affidavit stating the triggering events and was thus defective.  Grubbs pleaded guilty but reserved 

his right to appeal.
1
 

On appeal, Grubbs argued that anticipatory search warrants are not constitutional because 

they violate the requirement that warrants must be issued only upon probable cause.  So if the 

police execute the warrant before the stated triggering event has occurred, they do not have 

reason to believe the items in question are at the searched place; thus, they do not have probable 

cause.  The Court rejected this position and stated that: 

Because the probable cause requirement looks to whether evidence will be found 

when the search is conducted, all warrants are, in a sense, “anticipatory.”  In the 

typical case where the police seek permission to search a house for an item they 

believe is already located there, the magistrate's determination that there is 

probable cause for the search amounts to a prediction that the item will still be 

there when the warrant is executed. 

With regard to whether the anticipatory warrant was defective because it did 

not contain the affidavit with the triggering information, the Court held that it was 

not defective because the Fourth Amendment “does not require that the triggering 

condition for an anticipatory search warrant be set forth in the warrant itself.”
2
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Supplement 11.5.  The U.S. Supreme Court and Automobile Searches 

In Alabama v. White, the U.S. Supreme Court held that an anonymous tip, furnished by a person 

who was not previously known to the police, could provide sufficient information and 

reasonable suspicion to justify an initial stop of a vehicle when the police had corroborated the 

informant's data by independent investigatory work.  In this case, the informant alleged that the 

suspect, Vanessa White, would leave a specific apartment, get into a brown Plymouth station 

wagon with a broken right tail light, and drive to a named motel.  She would be carrying illegal 

drugs.  On the basis of this information, the police staked out the apartment building, located the 

described vehicle, and followed that vehicle when White (of whom they had no physical 

description) entered the car and drove away.  The officers stopped the vehicle and told the driver 

that they suspected she was carrying illegal drugs.  White consented to a search, and illegal 

drugs were found.  She was arrested, tried, and convicted.  On appeal, White argued that the 

police did not have reasonable suspicion for the initial stop.  The U.S. Supreme Court disagreed 

and emphasized that the police corroborated the information supplied by the anonymous caller.
1
 

An anonymous tip is not always sufficient to justify stopping and searching a vehicle.  

The U.S. Supreme Court refused to uphold a case involving a search based on information from 

an informant under the following circumstances.  In Florida v. J. L., an anonymous person called 

the Miami-Dade, Florida, police and told them that a young male who was African American, 

wearing a plaid shirt, and carrying a gun was standing at a named bus stop.  When police arrived 

at that point they saw three African American males, one of whom was wearing a plaid shirt.  He 

did not appear to have a gun and did not act suspiciously.  The only reason for the police to 

suspect any of these three young men was the anonymous tip, but they did frisk all three and 

found a gun on the one wearing the plaid shirt.  The young man was only 15, so his full name is 

not used; thus, J. L.  He was charged with carrying a concealed weapon and with firearm 

possession by a person under 18.  At the trial, the defense motion to exclude the gun was 

granted; that was reversed by an intermediate appeals court but upheld by the state supreme 

court.  Florida appealed that decision to the U.S. Supreme Court, which ruled in favor of the trial 

court.  According to the U.S. Supreme Court, the anonymous tip alone was not a sufficient 

reason for the officers to search the three males, and thus, the gun found during that illegal 

search could not be used at trial.
2
 

A crucial issue with regard to police searching of a car is whether they can conduct a 

warrantless search of containers in that car without the permission of the car’s occupants.  In 

United States v. Ross, the Supreme Court held that when police have probable cause to search a 

lawfully stopped automobile, even without a warrant, they may search any containers inside the 

car that might be used to conceal the object of the search.
3
  Thus, if the car is stopped because 

police have probable cause to believe that it contains illegal drugs, they may search any container 

that is capable of concealing drugs.  However, it has been held that a warrantless search of a bag 

in the trunk of a car, and thus out of the suspect's immediate reach and control, may not be 

conducted incident to a lawful arrest.
4
 

                                                 
1.  Alabama v. White, 496 U.S. 325 (1990). 

2.  Florida v. J. L., 529 U.S. 266 (2000). 

3.  United States v. Ross, 456 U.S. 798 (1982). 

4.  See United States v. Perea, 986 F.2d 633, 643 (2d Cir. 1993). 
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Many issues surround the search of containers within an automobile.  In 1991, the U.S. 

Supreme Court held that, even in the absence of probable cause, the search of a container within 

the automobile is proper when the suspect consents to a search of the car.  In Florida v. Jimeno, 

police stopped a car that they believed contained illegal drugs and asked for permission to search 

the car.  The suspect agreed, and the police opened a brown bag that they found on the floor of 

the car.  That bag contained illegal drugs.
5
 

In United States v. Johns, the U.S. Supreme Court ruled that the search of a container 

within the automobile need not be conducted immediately, and it upheld the warrantless search 

of containers taken from a truck that police had probable cause to believe contained marijuana.  

The search of the containers was not conducted for several days.
6
 

In Colorado v. Bertine, the U.S. Supreme Court upheld the search of a suspect's vehicle 

after the suspect was arrested for driving while intoxicated.  One officer drove the suspect to the 

police station while another took inventory of his vehicle, which had not yet been towed.  This 

search, conducted without a search warrant, was upheld because "there was no showing that the 

police, who were following standardized procedures, acted in bad faith or for the sole purpose of 

investigation."  In addition, police were responsible for the vehicle since they were having it 

towed.
7
  

 

 

                                                 
5.  Florida v. Jimeno, 500 U.S. 248 (1991). 

6.  United States v. Johns, 469 U.S. 478 (1985). 

7.  Colorado v. Bertine, 479 U.S. 367 (1987). 
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Supplement 11.6.  Police Stops of Vehicles and Rights of Occupants 

The U.S. Supreme Court has held that during a routine traffic stop police may order all 

passengers (as well as the driver) to exit the vehicle even though the police have no reason to 

suspect them of criminal activity.
1
  But when police make a questionable stop of a car, all 

persons in that vehicle have the same rights as the driver to challenge the stop. In Brendlin v. 

California, a unanimous Court held that when officers stop a car, all passengers in that car have 

the same right as the driver to challenge that stop.  In Brendlin, the police, without any reason to 

believe the car was being operated unlawfully, stopped a driver to check the car’s registration, 

recognized one of the passengers, verified that he was a parole violator, and then arrested and 

searched that passenger and found illegal drug paraphernalia.  The Court held that the passenger 

had a right to challenge the stop and resulting arrest, search, and seizure.  According to the 

Court, no reasonable passenger in that situation would feel free to leave without police 

permission; thus, it was a seizure.
2
 
 

In Maryland v. Pringle, the U.S. Supreme Court considered the issue of whether police 

may search all occupants of an automobile after they find one occupant in possession of illegal 

drugs.  In this case, the police stopped a driver because he was speeding.  When the driver 

opened the glove compartment to get the car registration, the police officer saw cash; he then 

asked to search the car.  The driver consented to the search, during which the police found illegal 

drugs in the armrest of the back seat.  None of the occupants would admit responsibility for the 

drugs, so the police arrested all of them.  Subsequently, Joseph Pringle, who was in the passenger 

side of the front seat, waived his Miranda rights and admitted that he owned the drugs and that 

the other two did not know he had them, at which point the others were released.  Pringle was 

tried and convicted of drug possession with intent to sell; his sentence was ten years with no 

chance of parole.  After Pringle lost his first appeal, he appealed to the highest appellate court in 

Maryland.  The Maryland Court of Appeals reversed on the probable cause issue.  It held that the 

fact that the police found drugs in the back seat of the car was not sufficient evidence to find 

probable cause to arrest a passenger in the front seat.  The U.S. Supreme Court held that the 

arrest was proper.  The car was stopped at 3:16 A.M.; a large amount of cash and illegal drugs 

were found during a legal search based on the driver’s consent.  These combined facts 

constituted probable cause to arrest all of the occupants because it was reasonable to assume that 

they all knew about the cash and the drugs.  According to Chief Justice William H. Rehnquist, 

who wrote for the majority, “The probable cause standard is incapable of precise definition or 

quantification into percentages because it deals with probabilities and depends on the totality of 

the circumstances.”
3
  

 

                                                 
1.  Maryland v. Wilson, 519 U.S. 408 (1977). 

2.  Brendlin v. California, 551 U.S. 249 (2007). 

3.  Maryland v. Pringle, 540 U.S. 366 (2003). 
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Supplement 11.7.  Pat-Down Searches: Arizona v. Johnson 

 In 2009, in Arizona v. Johnson, the U.S. Supreme Court revisited the issue of a pat-down 

search for weapons.  Three Arizona police, who were members of the state’s gang task force, 

ordered three men to exit a vehicle, which had been stopped after the officers ran a check and 

discovered an insurance-related violation.  According to the Court, the pat-down search was 

permitted under Terry because police had a reasonable belief that the procedure was necessary 

for the officers’ safety.  In Johnson, police questioned a passenger about gang activity, which 

was totally unrelated to the reason for stopping the vehicle.  The officer had asked a question 

about gangs after Lemone Johnson, upon questioning, said he did not have identification but that 

he was from Eloy, Arizona, which the officer knew to be home to a Crips gang.  She also noticed 

that when Johnson exited the vehicle, he kept his eyes on the officers and that he was wearing 

clothing consistent with that worn by Crips members.  Johnson was carrying a police scanner in 

his pocket, which the officer thought unusual, as most people do not carry those unless they are 

trying to evade law enforcement officials.  Based on these observations, the officer concluded 

that Johnson might be carrying a weapon, so she patted him down.  When the officer felt the butt 

of a gun, Johnson began to resist, and the officer cuffed him and placed him under arrest.  A 

unanimous U.S. Supreme Court reversed the Arizona Supreme Court in this decision, 

emphasizing that the initial stop must be lawful (as it was), but after that stop, if the police have 

reasonable suspicion that they (or others) are in danger, they may pat down for weapons even 

though they do not have probable cause to do so.
1
   

 

                                                 
1.  Arizona v. Johnson, 555 U.S. 323 (2009). 
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Supplement 11.8. Some Body Searches Are Unconstitutional 

Rochin v. California 
342 U.S. 165 (1952) 

Unanimous opinion by Justices Vinson, Black, Reed, Frankfurter, Douglas, Jackson, Burton, and 

Clark; Minton, J., took no part in the consideration or decision of the case.  Justices Black and 

Douglas wrote concurring opinions. 

Mr. Justice Frankfurter delivered the opinion of the Court. 

Having “some information that [petitioner here] was selling narcotics,” three deputy 

sheriffs of the County of Los Angeles, on the morning of July 1, 1949, made for the two-story 

dwelling house in which Rochin lived with his mother, common-law wife, brothers and sisters.  

Finding the outside door open, they entered and then forced open the door to Rochin's room on 

the second floor.  Inside they found petitioner sitting partly dressed on the side of the bed, upon 

which his wife was lying.  On a "night stand" beside the bed the deputies spied two capsules.  

When asked "Whose stuff is this?" Rochin seized the capsules and put them in his mouth.  A 

struggle ensued, in the course of which three officers "jumped upon him" and attempted to 

extract the capsules.  The force they applied proved unavailing against Rochin's resistance.  He 

was handcuffed and taken to a hospital.  At the direction of one of the officers a doctor forced an 

emetic solution through a tube into Rochin's stomach against his will.  This "stomach pumping" 

produced vomiting.  In the vomited matter were found two capsules which proved to contain 

morphine. . . . 

Rochin was convicted and sentenced to sixty days' imprisonment.  The chief evidence 

against him was the two capsules. . . . 

[We] are compelled to conclude that the proceedings by which this conviction was 

obtained do more than offend some fastidious squeamishness or private sentimentalism about 

combatting crime too energetically.  This is conduct that shocks the conscience, . . . this course 

of proceedings by agents of government to obtain evidence is bound to offend even hardened 

sensibilities.  They are methods too close to the rack and the screw to permit of constitutional 

differentiation. 
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Supplement 11.9. Body Search Limitations in High Schools 

The U.S. Supreme Court placed some limitations on searches of high school students in this 

2009 case.   

Safford Unified School District #1 v. Redding 
557 U.S. 364 (2009), cases and citations omitted 

Souter, J., delivered the Court’s opinion, in which Roberts, C.J., and Scalia, Kennedy, 

Breyer, and Alito, JJ., joined, and in which Stevens and Ginsburg, JJ., joined in part.  Stevens, J., 

filed an opinion concurring in part and dissenting in part, in which Ginsburg, J., joined.  

Ginsburg, J., filed an opinion concurring in part and dissenting in part.  Thomas, J., filed an 

opinion concurring in the judgment and dissenting in part. 

The issue here is whether a 13-year-old student's Fourth Amendment right was violated 

when she was subjected to a search of her bra and underpants by school officials acting on 

reasonable suspicion that she had brought forbidden prescription and over-the-counter drugs to 

school.  Because there were no reasons to suspect the drugs presented a danger or were 

concealed in her underwear, we hold that the search did violate the Constitution, but because 

there is reason to question the clarity with which the right was established, the official who 

ordered the unconstitutional search is entitled to qualified immunity from liability.   

The events immediately prior to the search in question began in 13-year-old Savana 

Redding's math class at Safford Middle School one October day in 2003.  The assistant principal 

of the school, Kerry Wilson, came into the room and asked Savana to go to his office.  There, he 

showed her a day planner, unzipped and open flat on his desk, in which there were several 

knives, lighters, a permanent marker, and a cigarette.  Wilson asked Savana whether the planner 

was hers; she said it was, but that a few days before she had lent it to her friend, Marissa Glines.  

Savana stated that none of the items in the planner belonged to her. 

Wilson then showed Savana four white prescription-strength ibuprofen 400-mg pills, and 

one over-the-counter blue naproxen 200-mg pill, all used for pain and inflammation but banned 

under school rules without advance permission.  He asked Savana if she knew anything about the 

pills.  Savana answered that she did not.  Wilson then told Savana that he had received a report 

that she was giving these pills to fellow students; Savana denied it and agreed to let Wilson 

search her belongings.  Helen Romero, an administrative assistant, came into the office, and 

together with Wilson they searched Savana's backpack, finding nothing. 

At that point, Wilson instructed Romero to take Savana to the school nurse's office to 

search her clothes for pills.  Romero and the nurse, Peggy Schwallier, asked Savana to remove 

her jacket, socks, and shoes, leaving her in stretch pants and a T-shirt (both without pockets), 

which she was then asked to remove.  Finally, Savana was told to pull her bra out and to the side 

and shake it, and to pull out the elastic on her underpants, thus exposing her breasts and pelvic 

area to some degree.  No pills were found. . . . 

[T]he school's policies strictly prohibit the nonmedical use, possession, or sale of any 

drug on school grounds, including “[a]ny prescription or over-the-counter drug, except those for 

which permission to use in school has been granted pursuant to Board policy.” A week before 

Savana was searched, another student, Jordan Romero (no relation of the school's administrative 

assistant), told the principal and Assistant Principal Wilson that “certain students were bringing 

drugs and weapons on campus,” and that he had been sick after taking some pills that “he got 



 

257 

 

from a classmate.”  On the morning of October 8, the same boy handed Wilson a white pill that 

he said Marissa Glines had given him.  He told Wilson that students were planning to take the 

pills at lunch. 

Wilson learned from Peggy Schwallier, the school nurse, that the pill was Ibuprofen 400 

mg, available only by prescription.  Wilson then called Marissa out of class.  Outside the 

classroom, Marissa's teacher handed Wilson the day planner, found within Marissa's reach, 

containing various contraband items.  Wilson escorted Marissa back to his office. 

In the presence of Helen Romero, Wilson requested Marissa to turn out her pockets and 

open her wallet.  Marissa produced a blue pill, several white ones, and a razor blade.  Wilson 

asked where the blue pill came from, and Marissa answered, “I guess it slipped in when she gave 

me the IBU 400s.”  When Wilson asked whom she meant, Marissa replied, “Savana Redding.”  

Wilson then enquired about the day planner and its contents; Marissa denied knowing anything 

about them.  Wilson did not ask Marissa any followup questions to determine whether there was 

any likelihood that Savana presently had pills: neither asking when Marissa received the pills 

from Savana nor where Savana might be hiding them. 

Schwallier did not immediately recognize the blue pill, but information provided through 

a poison control hotline indicated that the pill was a 200-mg dose of an anti-inflammatory drug, 

generically called naproxen, available over the counter.  At Wilson's direction, Marissa was then 

subjected to a search of her bra and underpants by Romero and Schwallier, as Savana was later 

on.  The search revealed no additional pills. 

It was at this juncture that Wilson called Savana into his office and showed her the day 

planner.  Their conversation established that Savana and Marissa were on friendly terms: while 

she denied knowledge of the contraband, Savana admitted that the day planner was hers and that 

she had lent it to Marissa.  Wilson had other reports of their friendship from staff members, who 

had identified Savana and Marissa as part of an unusually rowdy group at the school's opening 

dance in August, during which alcohol and cigarettes were found in the girls' bathroom.  Wilson 

had reason to connect the girls with this contraband, for Wilson knew that Jordan Romero had 

told the principal that before the dance, he had been at a party at Savana's house where alcohol 

was served.  Marissa's statement that the pills came from Savana was thus sufficiently plausible 

to warrant suspicion that Savana was involved in pill distribution. 

This suspicion of Wilson's was enough to justify a search of Savana's backpack and outer 

clothing.  If a student is reasonably suspected of giving out contraband pills, she is reasonably 

suspected of carrying them on her person and in the carryall that has become an item of student 

uniform in most places today.  If Wilson's reasonable suspicion of pill distribution were not 

understood to support searches of outer clothes and backpack, it would not justify any search 

worth making.  And the look into Savana's bag, in her presence and in the relative privacy of 

Wilson's office, was not excessively intrusive, any more than Romero's subsequent search of her 

outer clothing. . . . 

Savana's subjective expectation of privacy against such a search is inherent in her account 

of it as embarrassing, frightening, and humiliating. . . . 

The indignity of the search does not, of course, outlaw it, but it does implicate the rule of 

reasonableness . . . that “the search as actually conducted [be] reasonably related in scope to the 

circumstances which justified the interference in the first place.”  The scope will be permissible, 
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that is, when it is “not excessively intrusive in light of the age and sex of the student and the 

nature of the infraction.”  

 Here, the content of the suspicion failed to match the degree of intrusion.  Wilson knew 

beforehand that the pills were prescription-strength ibuprofen and over-the-counter naproxen, 

common pain relievers equivalent to two Advil, or one Aleve.  He must have been aware of the 

nature and limited threat of the specific drugs he was searching for, and while just about 

anything can be taken in quantities that will do real harm, Wilson had no reason to suspect that 

large amounts of the drugs were being passed around, or that individual students were receiving 

great numbers of pills.  

Nor could Wilson have suspected that Savana was hiding common painkillers in her 

underwear. . . . 

In sum, what was missing from the suspected facts that pointed to Savana was any 

indication of danger to the students from the power of the drugs or their quantity, and any reason 

to suppose that Savana was carrying pills in her underwear.  We think that the combination of 

these deficiencies was fatal to finding the search reasonable. 
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Supplement 11.10.  Taking a DNA Sample from a Suspect Is Not Unconstitutional 

In June 2013, in Maryland v. King, U.S. Supreme Court justices issued a rather surprising set of 

opinions in that three liberal justices, Ruth Bader Ginsburg, Elena Kagan, and Sonia Sotomayor, 

joined the dissent written by conservative Justice Antonin Scalia. 

Maryland v. King 

133 S. Ct. 1958 (2013), cases and citations omitted 

Kennedy, J. wrote the Court’s opinion, joined by Roberts, C.J., and Thomas, Breyer and Alito, 

JJ.  Scalia, J. filed a dissenting opinion, joined by Ginsburg, Sotomayor, and Kagan, JJ. 

. . . The advent of DNA technology is one of the most significant advancements of our 

era.  The full potential for use of genetic markers in medicine and science is still being explored, 

but the utility of DNA identification in the criminal justice system is already undisputed.  Since 

the first use of forensic DNA analysis to catch a rapist and murderer in England in 1986, law 

enforcement, the defense bar, and the courts have acknowledged DNA testing’s “unparalleled 

ability both to exonerate the wrongly convicted and to identify the guilty. It has the potential to 

significantly improve both the criminal justice system and police investigative practices.” 

The current standard for forensic DNA testing relies on an analysis of the chromosomes 

located within the nucleus of all human cells.  “The DNA material in chromosomes is composed 

of ‘coding’ and ‘noncoding’ regions.  The coding regions are known as genes and contain the 

information necessary for a cell to make proteins. . . . Non-protein-coding regions . . . are not 

related directly to making proteins, [and] have been referred to as ‘junk’ DNA.”  The adjective 

“junk” may mislead the layperson, for in fact this is the DNA region used with near certainty to 

identify a person.  The term apparently is intended to indicate that this particular noncoding 

region, while useful and even dispositive for purposes like identity, does not show more far-

reaching and complex characteristics like genetic traits. 

Many of the patterns found in DNA are shared among all people, so forensic analysis 

focuses on “repeated DNA sequences scattered throughout the human genome,” known as “short 

tandem repeats” (STRs).  The alternative possibilities for the size and frequency of these STRs at 

any given point along a strand of DNA are known as “alleles,” and multiple alleles are analyzed 

in order to ensure that a DNA profile matches only one individual.  Future refinements may 

improve present technology, but even now STR analysis makes it “possible to determine whether 

a biological tissue matches a suspect with near certainty.” 

The Act authorizes Maryland law enforcement authorities to collect DNA samples from 

“an individual who is charged with . . . a crime of violence or an attempt to commit a crime of 

violence; or . . . burglary or an attempt to commit burglary.” . . . Once taken, a DNA sample may 

not be processed or placed in a database before the individual is arraigned (unless the individual 

consents).  It is at this point that a judicial officer ensures that there is probable cause to detain 

the arrestee on a qualifying serious offense.  If “all qualifying criminal charges are determined to 

be unsupported by probable cause . . . the DNA sample shall be immediately destroyed.”  DNA 

samples are also destroyed if “a criminal action begun against the individual . . . does not result 

in a conviction,” “the conviction is finally reversed or vacated and no new trial is permitted,” or 

“the individual is granted an unconditional pardon.” 

The Act also limits the information added to a DNA database and how it may be used. 

Specifically, “[o]nly DNA records that directly relate to the identification of individuals shall be 



 

260 

 

collected and stored.”  No purpose other than identification is permissible: “A person may not 

willfully test a DNA sample for information that does not relate to the identification of 

individuals as specified in this subtitle.”  Tests for familial matches are also prohibited. . . . The 

officers involved in taking and analyzing respondent’s DNA sample complied with the Act in all 

respects. 

Respondent’s DNA was collected in this case using a common procedure known as a 

“buccal swab.”  “Buccal cell collection involves wiping a small piece of filter paper or a cotton 

swab similar to a Q-tip against the inside cheek of an individual’s mouth to collect some skin 

cells.”  The procedure is quick and painless.  The swab touches inside an arrestee’s mouth, but it 

requires no “surgical intrusio[n] beneath the skin,” and it poses no “threa[t] to the health or 

safety” of arrestees. 

Respondent’s identification as the rapist resulted in part through the operation of a 

national project to standardize collection and storage of DNA profiles.  Authorized by Congress 

and supervised by the Federal Bureau of Investigation, the combined DNA Index System 

(CODIS) connects DNA laboratories at the local, state, and national level.  Since its 

authorization in 1994, the CODIS system has grown to include all 50 States and a number of 

federal agencies.  CODIS collects DNA profiles provided by local laboratories taken from 

arrestees, convicted offenders, and forensic evidence found at crime scenes.  To participate in 

CODIS, a local laboratory must sign a memorandum of understanding agreeing to adhere to 

quality standards and submit to audits to evaluate compliance with the federal standards for 

scientifically rigorous DNA testing. 

One of the most significant aspects of CODIS is the standardization of the points of 

comparison in DNA analysis.  The CODIS database is based on 13 loci at which the STR alleles 

are noted and compared.  These loci make possible extreme accuracy in matching individual 

samples, with a “random match probability of approximately 1 in 100 trillion (assuming 

unrelated individuals).”  The CODIS loci are from the non-protein coding junk regions of DNA, 

and “are not known to have any association with a genetic disease or any other genetic 

predisposition.  Thus, the information in the database is only useful for human identity testing.”  

STR information is recorded only as a “string of numbers”; and the DNA identification is 

accompanied only by information denoting the laboratory and the analyst responsible for the 

submission.  In short, CODIS sets uniform national standards for DNA matches and then 

facilitates connections between local law enforcement agencies who can share more specific 

information about matched STR profiles. 

All 50 States require the collection of DNA from felony convicts and respondent does not 

dispute the validity of that practice.  Twenty-eight States and the Federal Government have 

adopted laws similar to the Maryland Act authorizing the collection of DNA from some or all 

arrestees.  Although those statutes vary in their particulars, such as what charges require a DNA 

sample, their similarity means that this case implicates more than the specific Maryland law.  At 

issue is a standard, expanding technology already in widespread use throughout the Nation. . . . 

[The Court looks at precedent and concludes that the DNA collection is a search, but] [a] 

buccal swab is a far more gentle process than a venipuncture to draw blood.  It involves but a 

light touch on the inside of the cheek, and although it can be deemed a search within the body of 

the arrestee, it requires no “surgical intrusions beneath the skin.” . . . 
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[The Court details the responsibility of police after a person is arrested, including 

collecting a criminal history, which is] a critical part of his [the suspect’s] identity that officers 

should know when processing him for detention.  It is a common occurrence that “[p]eople 

detained for minor offenses can turn out to be the most devious and dangerous criminals.  Hours 

after the Oklahoma City bombing, Timothy McVeigh was stopped by a state trooper who noticed 

he was driving without a license plate. Police stopped serial killer Joel Rifkin for the same 

reason.  One of the terrorists involved in the September 11 attacks was stopped and ticketed for 

speeding just two days before hijacking Flight 93.” . . . 

DNA is another metric of identification used to connect the arrestee with his or her public 

persona, as reflected in records of his or her actions that are available to the police. . . . 

[The Court notes other reasons for using this evidence: that the government is responsible 

for ensuring that suspects show up for trial; that government personnel are protected from the 

suspects while in custody; that dangerous persons are not released on bail; that persons are not 

wrongfully held and convicted.  The Court discusses the use of fingerprinting of suspects and 

then states, with regard to the DNA tests questioned in this case.] DNA identification of 

arrestees, of the type approved by the Maryland statute here at issue, is “no more than an 

extension of methods of identification long used in dealing with persons under arrest”. . . . 

By comparison to this substantial government interest and the unique effectiveness of 

DNA identification, the intrusion of a cheek swab to obtain a DNA sample is a minimal one. . . . 

[The Court discusses the issue of the right to privacy and notes that is not an issue here, and then 

concludes:] 

DNA identification of arrestees is a reasonable search that can be considered part of a 

routine booking procedure.  When officers make an arrest supported by probable cause to hold 

for a serious offense and they bring the suspect to the station to be detained in custody, taking 

and analyzing a cheek swab of the arrestee’s DNA is, like fingerprinting and photographing, a 

legitimate police booking procedure that is reasonable under the Fourth Amendment. 
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Supplement 11.11.  The Home Is Protected Against Unreasonable Searches and Seizures 

In 1995, in Wilson v. Arkansas, a unanimous U.S. Supreme Court held that it is necessary to 

"knock and announce" before entering a home, although, under some circumstances (such as 

those involving officer safety, escaped inmates, or destruction of evidence), the rule might not be 

required.
1
 

In 1997, in Richards v. Wisconsin, the U.S. Supreme Court held that the knock-and-

announce rule of Wilson could not be diluted by a blanket waiver for all drug cases.  In Richards, 

the Supreme Court held that if police have a reasonable suspicion that "exigent circumstances" 

exist, they may enter a home by force without announcing their presence.  Such circumstances 

might be the possible destruction of drugs or other evidence.  But the Court ruled that the issue 

must be decided on a case-by-case basis, with careful attention given to the particular facts of 

each case.  In Richards, several officers arrived at a motel where the suspect had allegedly been 

selling drugs out of his room.  One officer was dressed as a maintenance man.  Richards opened 

the door (with the chain on) when the officers knocked, but when he saw an officer in uniform, 

he slammed the door and locked it.  The officers kicked in the door and found cash and cocaine 

during their search.  Richards sought to have the evidence excluded.  The Wisconsin Supreme 

Court recognized a blanket rule for waiving the knock-and-announce rule in felony drug cases.  

The U.S. Supreme Court rejected that holding but did allow the use of the evidence against 

Richards on the grounds that exigent circumstances existed.
2
 

In United States v. Banks, the U.S. Supreme Court upheld a forced entry by police into an 

apartment after waiting only 15 to 20 seconds.  After knocking and announcing “police search 

warrant” and getting no response, the police used force to enter the apartment of LaShawn 

Banks, whom they suspected of selling cocaine from his home.  Banks was in the shower and did 

not hear the police knock and announce.  The Ninth Circuit Court of Appeals had held that the 

force was unreasonable because the search warrant was a week old and there were no exigent 

circumstances that warranted such quick action and destruction of property.  But the U.S. 

Supreme Court ruled unanimously in favor of the use of force, thus upholding the search, which 

resulted in finding weapons, crack cocaine, and other evidence of drug dealing.
3
  

In Hudson v. Michigan, the U.S. Supreme Court refused to exclude evidence obtained by 

police when they entered a home a short time (approximately three to five seconds) after 

knocking and announcing their presence.  They had a warrant to search for illegal drugs and 

weapons, and they found both.  The state conceded that the knock-and-announce rule was 

violated, so the only issue on appeal was whether the evidence should have been excluded.  The 

Court held that was not required, noting that according to its own precedent, the exclusionary 

rule should be applied only when its deterrent effect outweighs its substantial social costs.
4
 

 

                                                 
1.  Wilson v. Arkansas, 514 U.S. 927 (1995).  See also Kentucky v. King, 563 U.S. 452 (2011), upholding a 

warrantless search after police broke down a door of a home when they heard sounds of destroying 

evidence. 

2.  Richards v. Wisconsin, 520 U.S. 385 (1997); Wilson v. Arkansas, 514 U.S. 927 (1995). 

3.  United States v. Banks, 540 U.S. 31 (2003). 

4.  Hudson v. Michigan, 547 U.S. 586 (2006). 
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Supplement 11.12.  Privacy and Cell Phones 

In an unusual unanimous decision, in 2014, the U.S. Supreme Court, in two combined cases, 

held that the U.S. Constitution requires that before police may search the cell phones of suspects, 

they must get a warrant.  One case involved a flip phone; the other concerned a smart phone.  

Both of the phones contained information and photos that, when secured by the police, led them 

to incriminating evidence against the respective suspects, both of whom were convicted. 

Riley v. California; United States v. Wurie 

134 S. Ct. 2473 (2014), cases and citations omitted  

Roberts, C.J., delivered the opinion for the Court, in which Scalia, Kennedy, Thomas, Ginsburg, 

Breyer, Sotomayor, and Kagan, JJ., joined.  Alito, J., filed an opinion concurring in part and 

concurring in the judgment. 

[The issue before the Court in these two cases is] whether the police may, without a 

warrant, search digital information on a cell phone seized from an individual who has been 

arrested. . . . 

These cases require us to decide how the search incident to arrest doctrine applies to 

modern cell phones, which are now such a pervasive and insistent part of daily life that the 

proverbial visitor from Mars might conclude they were an important feature of human anatomy. . 

. . 

Absent more precise guidance from the founding era, we generally determine whether to 

exempt a given type of search from the warrant requirement “by assessing, on the one hand, the 

degree to which it intrudes upon an individual’s privacy and, on the other, the degree to which it 

is needed for the promotion of legitimate governmental interests.” . . . 

Digital data stored on a cell phone itself cannot be used as a weapon to harm an arresting 

officer or to effectuate the arrestee’s escape.  Law enforcement officers remain free to examine 

the physical aspects of a phone to ensure that it will not be used as a weapon—say, to determine 

whether there is a razor blade hidden between the phone and its case.  Once an officer has 

secured a phone and eliminated any potential physical threats, however, data on the phone can 

endanger no one. . . . 

The United States and California both suggest that a search of cell phone data might help 

ensure officer safety in more indirect ways, for example by alerting officers that confederates of 

the arrestee are headed to the scene. [The Court acknowledged that could be the case, but no 

evidence was offered to suggest that it occurred in these cases, and if it did, the issue could have 

been addressed through] “case-specific exceptions to the warrant requirement, such as the one 

for exigent circumstances.” . . . 

The United States and California focus primarily on the second [prior case] rationale: 

preventing the destruction of evidence.  Both Riley and Wurie concede that officers could have 

seized and secured their cell phones to prevent destruction of evidence while seeking a warrant.  

That is a sensible concession.  And once law enforcement officers have secured a cell phone, 

there is no longer any risk that the arrestee himself will be able to delete incriminating data from 

the phone. 

The United States and California argue that information on a cell phone may nevertheless 

be vulnerable to two types of evidence destruction unique to digital data—remote wiping and 
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data encryption. . . . [The Court stated there was no evidence these were issues at the arrest stage, 

and the police could prevent the possibility by disconnecting the phones from their networks 

either by turning them off or by removing their batteries and if the officers think encryption is a 

possibility] they can leave a phone powered on and place it in an enclosure that isolates the 

phone from radio waves. . . .         

[To assert that the search of a cell phone is like the search of other physical items] is like 

saying a ride on horseback is materially indistinguishable from a flight to the moon.  Both are 

ways of getting from point A to point B, but little else justifies lumping them together.  Modern 

cell phones, as a category, implicate privacy concerns far beyond those implicated by the search 

of a cigarette pack, a wallet, or a purse [objects in the precedent cases the Court cited 

previously].  A conclusion that inspecting the contents of an arrestee’s pockets works no 

substantial additional intrusion on privacy beyond the arrest itself may make sense as applied to 

physical items, but any extension of that reasoning to digital data has to rest on its own bottom. 

Cell phones differ in both a quantitative and a qualitative sense from other objects that 

might be kept on an arrestee’s person. . . . 

One of the most notable distinguishing features of modern cell phones is their immense 

storage capacity.  Before cell phones, a search of a person was limited by physical realities and 

tended as a general matter to constitute only a narrow intrusion on privacy. . . . 

The storage capacity of cell phones has several interrelated consequences for privacy.  

First, a cell phone collects in one place many distinct types of information—an address, a note, a 

prescription, a bank statement, a video—that reveal much more in combination than any isolated 

record.  Second, a cell phone’s capacity allows even just one type of information to convey far 

more than previously possible.  The sum of an individual’s private life can be reconstructed 

through a thousand photographs labeled with dates, locations, and descriptions; the same cannot 

be said of a photograph or two of loved ones tucked into a wallet.  Third, the data on a phone can 

date back to the purchase of the phone, or even earlier.  A person might carry in his pocket a slip 

of paper reminding him to call Mr. Jones; he would not carry a record of all his communications 

with Mr. Jones for the past several months, as would routinely be kept on a phone. 

Finally, there is an element of pervasiveness that characterizes cell phones but not 

physical records.  Prior to the digital age, people did not typically carry a cache of sensitive 

personal information with them as they went about their day.  Now it is the person who is not 

carrying a cell phone with all that it contains, who is the exception. . . .  A decade ago police 

officers searching an arrestee might have occasionally stumbled across a highly personal item 

such as a diary. . . . Today, by contrast, . . . many of the more than 90% of American adults who 

own a cell phone keep on their person a digital record of nearly every aspect of their lives—from 

the mundane to the intimate. 

We cannot deny that our decision today will have an impact on the ability of law 

enforcement to combat crime.  Cell phones have become important tools in facilitating 

coordination and communication among members of criminal enterprises, and can provide 

valuable incriminating information about dangerous criminals.  Privacy comes at a cost. . . . 

Modern cell phones are not just another technological convenience.  With all they contain 

and all they may reveal, they hold for many Americans “the privacies of life.”  The fact that 

technology now allows an individual to carry such information in his hand does not make the 
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information any less worthy of the protection for which the Founders fought.  Our answer to the 

question of what police must do before searching a cell phone seized incident to an arrest is 

accordingly simple—get a warrant. 
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Supplement 11.13. The Miranda Warning 

The following passage from the famous case states what has come to be known as the Miranda 

warning. 

Miranda v. Arizona 

384 U.S. 436 (1966), cases and citations omitted 

Warren, C.J., wrote the opinion, joined by Black, Douglas, Brennan, and Fortas, JJ. Clark, J., 

concurred in part and dissented in part; Harlan, J., dissented, joined by Stewart and White, JJ.  

As for the procedural safeguards to be employed, unless other fully effective means are 

devised to inform accused persons of their right of silence and to assure a continuous opportunity 

to exercise it, the following measures are required.  Prior to any questioning, the person must be 

warned that he has a right to remain silent, that any statement he does make may be used as 

evidence against him, and that he has a right to the presence of an attorney, either retained or 

appointed.  The defendant may waive effectuation of these rights, provided the waiver is made 

voluntarily, knowingly and intelligently.  If, however, he indicates in any manner and at any 

stage of the process that he wishes to consult with an attorney before speaking, there can be no 

questioning.  Likewise, if the individual is alone and indicates in any manner that he does not 

wish to be interrogated, the police may not question him.  The mere fact that he may have 

answered some questions or volunteered some statements on his own does not deprive him of the 

right to refrain from answering any further inquiries until he has consulted with an attorney and 

thereafter consents to be questioned.
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Supplement 11.14.  Earlier Challenges to the Miranda Decision 

In Oregon v. Mathiason, the Court considered whether the Miranda warning must be given to a 

person who went to the police station and confessed after an investigator had left a card at his 

home.  The card invited the suspect, who was on parole, to go to the police station.  The police 

alleged that the suspect went to the station to talk voluntarily, was told that he was under arrest, 

and then was questioned without an attorney.  The Miranda warning was not given.  The police 

told the defendant that his fingerprints were found at the scene of the crime.  That was not true, 

but when the defendant heard the assertion, he confessed.  The U.S. Supreme Court held that the 

confession was not obtained in violation of the suspect's Miranda rights: "Miranda warnings are 

required only where there has been such a restriction on a person's freedom as to render him 'in 

custody.'”
1
 The words in custody are key, as some of the following cases illustrate. 

In Minnesota v. Murphy, the U.S. Supreme Court considered whether the Miranda 

warnings must be given by a probation officer when talking to a client about another crime.  

Under questioning, the probationer admitted that he had raped and murdered a teenage girl.  The 

confession was admitted as evidence by the prosecution and the probationer was convicted.  The 

Court ruled that the Miranda warning was not required under the facts of this case.
2
 

If a suspect invokes the right to remain silent until an attorney is present, the police may 

not interrogate until counsel is available, although there is an issue of how long invoking the 

right to counsel and remaining silent stay in effect.  In Edwards v. Arizona, the U.S. Supreme 

Court addressed this issue.  The defendant invoked his right to be silent and his right to an 

attorney; the police left but came back to the jail the following day and began questioning him 

again.  Edwards confessed.  The confession was used against him at his trial, and he was 

convicted.  The lower courts held that the confession was admissible because Edwards answered 

questions during the second interrogation even though he was again given the Miranda warning. 

The Supreme Court disagreed and held that although police may question a suspect who 

"initiates further communication, exchanges, or conversations with the police," the police may 

not initiate that interrogation the following day without providing the suspect with an attorney.  

Once a suspect invokes the Miranda rule, there is a presumption that any subsequent waiver is 

involuntary, and the burden of proof for the police to prove that was not the case is a heavy one.  

Thus, police should not question the suspect unless an attorney is present.
3
 

But when does the presumption of involuntariness end? In 2010, the U.S. Supreme Court 

visited the break-in-custody issue that was apparently created by Edwards.  Shatzer v. Maryland 

involved an appellant inmate who was approached by police while he was incarcerated for a 

crime.  Shatzer was given his Miranda warning, after which he stated that he did not want to talk 

to police, who wanted to question him about a different crime, allegedly having sexually abused 

his 3-year-old son.  Shatzer was in prison for sexual abuse in an unrelated case.  The officers left 

and closed the case.  Another detective returned in two years and gave Shatzer the Miranda 

warning, after which he signed a waiver of his rights.  The detective then began questioning 

Shatzer, who made incriminating statements, which were used against him at trial.  He was 

                                                 
1.  Oregon v. Mathiason, 429 U.S. 492 (1977). 

2.  Minnesota v. Murphy, 465 U.S. 420 (1977). 

3.  Edwards v. Arizona, 451 U.S. 477 (1981). 
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convicted.  The U.S. Supreme Court held that, although Shatzer was “in custody” of police when 

taken by a detective to a private area of the prison for interrogation, he was not in “continuous 

custody” while in prison because he was returned to the general population after the first 

questioning.  Prior to the second questioning, Shatzer was in the custody of prison officials, not 

of the police.  Thus, for Miranda purposes, he was not “in custody,” and therefore, when he was 

questioned the second time, he was entitled to the Miranda warning.  However, he was not 

entitled to a presumption that his waiver prior to that second questioning was involuntary; thus, 

police were not required to meet the heavy burden required when the presumption exists.  There 

was no reason to assume that Shatzer’s change in heart (e.g., his willingness to answer police 

questions) was coerced because he was not in custody when he signed the waiver.  Thus, his 

waiver need not be scrutinized under the strict guidelines the Court has established for those 

waivers that are made after a suspect in custody had requested an attorney and indicated that he 

did not want to talk to police until he had one.  The Miranda waiver was properly admitted at 

Shatzer’s trial.
4
 

The Miranda rule does not require that police refrain from questioning a suspect who has 

requested counsel during a court appearance for a separate crime.  In McNeil v. Wisconsin, the 

U.S. Supreme Court ruled that when a suspect requested counsel during his initial appearance in 

court on an armed robbery charge, that request did not bar police from questioning the suspect on 

other charges (murder, attempted murder, and burglary) for which he waived his Miranda rights 

and made incriminating statements.  He was convicted on the basis of those statements.  He 

appealed, arguing that his invoking the Miranda requirements for the robbery charge applied to 

all questioning, even that for other charges.  The U.S. Supreme Court did not agree.  It held that 

the Miranda rule is offense-specific.
5
 

The timing of the Miranda warning was raised in Missouri v. Seibert, in which the police 

questioned a suspect, gave her the Miranda warning, and then questioned her again.  The 

assumption in this “question-first” approach is that the suspect will confess again even after the 

Miranda warning is given.  The facts of Seibert involved a mother who confessed to her role in 

setting her mobile home on fire, which resulted in the death of an 18-year-old developmentally 

challenged young man who was living there.  Seibert’s young son, who had cerebral palsy, had 

died in his sleep in the home.  Seibert, who feared that she would be charged with neglecting her 

son because his body showed evidence of bed sores, agreed with her sons and their friends on a 

scheme of setting the home on fire with the 18-year-old inside, thereby making it appear that the 

ill son had not been left alone.  Police questioned her a few days later, and she confessed; they 

then gave her the Miranda warning and questioned her again, reminding her of her prewarning 

confession.  She confessed again.  The first confession was excluded, but the second one was 

admitted because it occurred after the defendant received the Miranda warning.  Seibert was 

convicted of second-degree murder.  The Missouri Supreme Court reversed; the U.S. Supreme 

Court upheld that decision, ruling that the second confession was virtually continuous with the 

first, which, having been given before the Miranda warning, was not admissible.
6
 

                                                 
4.  Maryland v. Shatzer, 559 U.S. 98 (2010). 

5.  McNeil v. Wisconsin, 501 U.S. 171 (1991). 

6.  Missouri v. Seibert, 540 U.S. 600 (2004). 
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What happens if the suspect does not want to listen to police give the Miranda warning?  

United States v. Patane involved suspect Samuel F. Patane, a convicted felon who was 

prohibited from possessing a gun.  When police went to Patane’s home in Colorado Springs, 

Colorado, to arrest him for allegedly violating a temporary restraining order (he was accused of 

telephoning his former girlfriend in violation of a restraining order), they began to give him the 

Miranda warning.  But Patane interrupted them, saying he knew his rights.  The police, who had 

been told by a probation officer that Patane had a gun, asked about the gun.  Patane was hesitant 

but eventually directed police to the gun in his bedroom.  The federal appeals court ruled that the 

gun should have been excluded as evidence at trial.  The U.S. Supreme Court reversed, noting 

that no statements made by the defendant were used against him; the Miranda warning is for the 

purpose of protecting a defendant from harmful testimony; thus, the exclusionary rule did not 

apply.
7
 

The U.S. Supreme Court has removed some restrictions from requirements regarding 

when police may interrogate a suspect without his or her lawyer present.  Montejo v. Louisiana 

involved a defendant who was convicted of first-degree murder and sentenced to death.  When 

first questioned by police, Jessie Jay Montejo said he wanted to see an attorney.  The police said 

they would “not really recommend that.”  The suspect answered questions but at one point said 

he did not want to answer any more questions without an attorney.  He was informed that he was 

under arrest, and he responded that he would talk.  The police said they could not talk to him 

now that he requested an attorney, but he answered, “I don’t want no attorney.”  These 

conversations were on tape, but the tape stopped there and resumed later.  Police said they were 

confirming with their supervisors that the suspect had withdrawn his request for an attorney.  

Three days later, the suspect was taken to court for a required “72-hour hearing” at which the 

judge ordered the appointment of counsel for Montejo, who said nothing at the hearing.  Later 

that day, Montejo accompanied the police, at their request and after being read his Miranda 

rights, on a hunt for the murder weapon.  The suspect had earlier told police that he threw the 

weapon into a lake.  Montejo told the police he had an attorney; they said they checked the 

records and that he did not have an attorney.  The police asked Montejo to write a letter to the 

victim’s wife apologizing for the robbery and murder of her husband.  He complied.  That 

statement was admitted at trial; Montejo was convicted and sentenced to death.  The Louisiana 

Supreme Court affirmed.  The U.S. Supreme Court reversed and remanded for further findings 

given the disputed facts.  The Court held that if Montejo made a clear assertion of the right to 

counsel when the officers approached him about accompanying them on the excursion for the 

murder weapon, then no interrogation should have taken place unless Montejo initiated it.  Even 

if Montejo subsequently agreed to waive his rights, that waiver would have been invalid had it 

followed an “unequivocal election of the right.”
8
  

 

                                                 
7.  United States v. Patane, 542 U.S. 630 (2004). 

8.  Montejo v. Louisiana, 556 U.S. 778 (2009). 
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Supplement 11.15.  The Right to Counsel and the Gideon Case 

Gideon v. Wainwright 
372 U.S. 335 (1963), cases and citations omitted 

Warren, CJ., Black, Douglas, Clark, Harlan, Brennan, Stewart, White, Goldberg, JJ., with Black, 

J., writing the opinion and Douglas, Clark, and Harlan, JJ., writing concurring opinions. 

Not only these precedents but also reason and reflection require us to recognize that in 

our adversary system of criminal justice, any person hauled into court, who is too poor to hire a 

lawyer, cannot be assured a fair trial unless counsel is provided for him. . . . The right of one 

charged with crime to counsel may not be deemed fundamental and essential to fair trials in 

some countries, but it is in ours.  From the very beginning, our state and national constitutions 

and laws have laid great emphasis on procedure and substantive safeguards designed to assure 

fair trials before impartial tribunals in which every defendant stands equal before the law.  This 

noble ideal cannot be realized if the poor man charged with crime has to face his accusers 

without a lawyer to assist him.  A defendant's need for a lawyer is nowhere better stated than in 

the moving words of Mr. Justice Sutherland in Powell v. Alabama: "The right to be heard would 

be, in many cases, of little avail if it did not comprehend the right to be heard by counsel.  Even 

the intelligent and educated layman has small and sometimes no skill in the science of law.  If 

charged with crime, he is incapable, generally, of determining for himself whether the indictment 

is good or bad.  He is unfamiliar with the rules of evidence.  Left without aid of counsel he may 

be put on trial without a proper charge, and convicted upon incompetent evidence irrelevant to 

the issue or otherwise inadmissible.  He lacks both the skill and knowledge adequately to prepare 

his defense, even though he may have a perfect one.  He requires the guiding hand of counsel at 

every step in the proceedings against him.  Without it, though he be not guilty, he faces the 

danger of conviction because he does not know how to establish his innocence." 
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Supplement 11.16. The U.S. Supreme Court and Effective Assistance of Counsel 

Until recently, the U.S. Supreme Court had not given much help to lower courts in interpreting 

what is meant by effective assistance of counsel.  In its 1984 decision in Strickland v. 

Washington, the Court established a two-pronged test: (1) whether the counsel's performance 

was deficient, and (2) whether it prejudiced the defendant.  The Court was not very specific, 

however, on what those two tests mean.  Here are some comments from that and other opinions, 

all cited by the Court in Strickland.  Can you tell what is meant by effective assistance of counsel 

by reading these statements? 

1. Counsel must be a reasonably competent attorney whose advice is "within the range of 

competence of attorneys in criminal cases." 

2. To show ineffective assistance of counsel, defendants must show that "counsel's 

representation fell below an objective standard of reasonableness." 

3. Counsel owes the client "a duty of loyalty, a duty to avoid conflicts of interest."  Counsel 

must consult with his or her client, advocate that client's cause, and keep the client 

informed of the important developments in his or her case. 

4. Counsel has a duty "to bring to bear such skill and knowledge as will render the trial a 

reliable adversarial testing process." 

  Are these statements vague?  According to the U.S. Supreme Court, it is not possible to 

articulate more specific general standards that could be applied to all cases.  Each case must be 

analyzed individually in the light of the particular facts. "More specific guidelines are not 

appropriate. . . .  The proper measure of attorney performance remains simply reasonableness 

under prevailing professional norms.”
1
 

 

                                                 

1.  Strickland v. Washington, 466 U.S. 668 (1984), citations omitted. 
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Supplement 11.17.   The Issue of Effective Assistance of Counsel and a Controversial  

   Murder Case 

The murder trial of Michael Skakel captured media attention once again in recent years as 

Skakel’s conviction for murdering Martha Moxley years previously resulted in his release from 

prison on the grounds that he did not have effective assistance of counsel at his trial.  In October 

2013, Judge Thomas A. Bishop of the Superior Court of Connecticut, in a very lengthy opinion, 

ruled that Skakel should be retried because his trial lawyer was ineffective.  Skakel, a nephew of 

Robert F. Kennedy’s widow, Ethel Skakel Kennedy, was convicted of murdering Martha Moxley 

when both were teens.  Skakel was 42 when he was tried and convicted of the 1975 murder.  He 

had served 11 years of a 20-year-to-life sentence by 2013 when his case was reversed.  Skakel 

was represented at his trial by Michael “Mickey” Sherman, who, according to Judge Bishop, 

failed to show attention to detail and to provide an energetic investigation, and lacked a coherent 

plan of defense.  Sherman’s ineffective assistance of counsel rendered the conviction 

unconstitutional and Skakel should be retried.  Skakel’s new attorney petitioned for bail for his 

client; bail was granted shortly thereafter.          

Skakel’s case was the focus of a lengthy jurisdiction battle prior to his first trial, with his 

attorney arguing that his case should be processed through the juvenile rather than the criminal 

court because the defendant was a juvenile when the crime for which he was tried was 

committed.  The defense lost that battle, and Skakel was tried in an adult criminal court and 

sentenced to prison.  The case was back in the news in February 2016, when the Connecticut 

Supreme Court heard the appeal by the state to reverse the lower court’s decision. On December 

30, 2016, the court returned its 4-3 decision, reinstating Skakel’s conviction.
1
 Skakel remained 

free on $1.2 million bond pending his appeal of that decision. 

Skakel’s cousin, Robert Kennedy Jr., a lawyer who has fought for Skakel’s release, 

published a controversial book about these events entitled Framed. 

 

                                                 
1.  Skakel v. Warden, 2013 Conn. Super. LEXIS 2284 (October 23, 2013), reversed, Skakel v. Commissioner 

of Corrections, SC 19251 (Conn. Sup. Ct., December 30, 2016). 
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Supplement 11.18.  The Batson Rule Concerning Jury Selection 

In Batson v. Kentucky, the U.S. Supreme Court held that to sustain a petition of race 

discrimination in jury selection, the following conditions must be met: 

  A defendant must show a prima facie (on its face) case that a peremptory challenge was 

based on race. 

  If the defendant makes that showing, the prosecution must give a race-neutral explanation 

for why the juror in question was challenged. 

  The trial court judge must consider the evidence submitted for the preceding two reasons 

and determine whether the defendant has shown purposeful discrimination based on 

race.
1
 

 Here is a brief excerpt from Batson.  

Batson v. Kentucky 

476 U.S. 79 (1986), citations and footnotes omitted 

Powell, J., delivered the opinion, joined by Brennan, White, Marshall, Blackmun, 

Stevens, and O’Connor, JJ.  Burger, C.J., and Rehnquist, J., dissented. 

Petitioner, a black man, was indicted in Kentucky on charges of second-degree burglary 

and receipt of stolen goods.  The prosecutor used his peremptory challenges to strike all four 

black persons on the venire, and a jury composed only of white persons was selected. . . . 

Exclusion of black citizens from service as jurors constitutes a primary example of the 

evil the Fourteenth Amendment was designed to cure. . . . 

The Equal Protection Clause guarantees the defendant that the State will not exclude 

members of his race from the jury venire on account of race, or on the false assumption that 

members of his race as a group are not qualified to serve as jurors. . . . Racial discrimination in 

selection of jurors harms not only the accused whose life or liberty they are summoned to try.  

Competence to serve as a juror ultimately depends on an assessment of individual qualifications 

and ability impartially to consider evidence presented at a trial.  A person's race simply "is 

unrelated to his fitness as a juror.". . . 

The harm from discriminatory jury selection extends beyond that inflicted on the 

defendant and the excluded juror to touch the entire community.  Selection procedures that 

purposefully exclude black persons from juries undermine public confidence in the fairness of 

our system of justice. . . . 

Although a prosecutor ordinarily is entitled to exercise permitted peremptory challenges 

"for any reason at all, as long as that reason is related to his view concerning the outcome" of the 

case to be tried, the Equal Protection Clause forbids the prosecutor to challenge potential jurors 

solely on account of their race or on the assumption that black jurors as a group will be unable 

impartially to consider the State's case against a black defendant. 

                                                 
1.  Batson v. Kentucky, 476 U.S. 79 (1986). 
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Supplement 11.19.  Blacks May Not Be Systematically Excluded from Juries 

The U.S. Supreme Court decided a case in which the defendant, Thomas Miller-El, an African 

American, who was within one week of execution, argued that his constitutional right to a jury of 

his peers was violated when the prosecution eliminated 10 of the 11 African Americans in the 

jury pool.  Miller-El’s motion to strike the jury prior to trial was not granted, and he was 

convicted.  The lower federal court of appeals rejected his request for review; the U.S. Supreme 

Court held that the defendant should have been granted a hearing by that court.  The case was 

reheard, and the federal court held that Miller-El did not state with clear and convincing evidence 

that the state had erred in its decision.  In 2005, the U.S. Supreme Court again reversed the case.
1
 

In 2008, Miller-El pleaded guilty in exchange for a life sentence.
2
  

 

                                                 
1.  Miller-El v. Dretke, 545 U.S. 231 (2005). 

2.  “Double Murder Trial to Begin,” Dallas Morning News (August 8, 2009), p. 1B. 

 



 

275 

 

Supplement 11.20. Jury Selection in Death Penalty Cases 

In 2007, the U.S. Supreme Court made it easier for prosecutors to challenge potential jurors for 

cause in death penalty cases.  In Uttecht v. Brown, the Court ruled, by a 5-4 vote, that appellate 

courts should defer to trial courts in their decisions regarding whether potential jurors would be 

able to consider voting for the death penalty.  This case involved inmate Cal Coburn Brown, who 

raped, robbed, tortured, and murdered a woman in Washington and two days later robbed, raped, 

tortured, and attempted to murder a woman in California.  Brown was convicted for the 

California crimes and sentenced to life in prison.  In the trial of his Washington State crimes, he 

was convicted and sentenced to death.  During jury selection, the state asked for three potential 

jurors to be excused for cause on the grounds that they could not be impartial in considering the 

death penalty.  Brown objected and appealed.  The court of appeals held that it was proper to 

exclude one juror but that the other two in question were appropriately seated for the trial.  

During the voir dire, the state sought and succeeded in having 47 of 98 potential jurors excluded 

on the basis of cause; that is, they could not be impartial in imposing the death penalty.  The U.S. 

Supreme Court reversed the lower appellate court with regard to the two jurors.  After reviewing 

precedent, the Court articulated four reasons for excusing jurors for cause in a death penalty 

case.
1
   

Uttecht v. Brown 
551 U.S. 1 (2007) 

Kennedy, J., delivered the opinion of the Court, in which Roberts, C.J., and Scalia, Thomas, and 

Alito, JJ., joined.  Stevens, Souter, Ginsburg, and Breyer, JJ., dissented. 

These precedents establish at least four principles of relevance here.  First, a criminal 

defendant has the right to an impartial jury drawn from a venire that has not been tilted in favor 

of capital punishment by selective prosecutorial challenges for cause.  Second, the State has a 

strong interest in having jurors who are able to apply capital punishment within the framework 

state law prescribes.  Third, to balance these interests, a juror who is substantially impaired in his 

or her ability to impose the death penalty under the state-law framework can be excused for 

cause; but if the juror is not substantially impaired, removal for cause is impermissible.  Fourth, 

in determining whether the removal of a potential juror would vindicate the State's interest 

without violating the defendant's right, the trial court makes a judgment based in part on the 

demeanor of the juror, a judgment owed deference by reviewing courts.  

      Deference to the trial court is appropriate because it is in a position to assess the 

demeanor of the venire, and of the individuals who compose it, a factor of critical importance in 

assessing the attitude and qualifications of potential jurors. 

 

                                                 
1.  Uttecht v. Brown, 551 U.S. 1 (2007), cases and citations omitted. 
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Supplement 11.21.  The Role of the Media in the Right to a Jury Trial 

The right to a trial by an impartial jury means that the jurors must not be prejudiced by pretrial 

publicity in the media.  Defendants cannot have a fair trial if, because of pretrial publicity, the 

jurors have already made up their minds about the case.  Therefore, the U.S. Supreme Court has 

issued rulings concerning when pretrial publicity is prejudicial to the defendant.  Perhaps the 

most publicized of these rulings was Sheppard v. Maxwell, decided in 1966.  Dr. Sam Sheppard 

was convicted of his wife's murder and served ten years in prison before his conviction was 

overturned.  At his second trial, he was acquitted.
1
 

During Sheppard's trial, private telephones were installed to allow the press to transmit 

their stories as quickly as possible.  One station was permitted to set up broadcasting equipment 

in the room next to the jury deliberation room.  With the crowd of media persons and the public, 

it was impossible for Sheppard to talk privately with his counsel in the courtroom during the 

trial.  Nor was it possible inside the courtroom for counsel to approach the judge out of the jury's 

hearing.  The jurors were also exposed to the news media. 

These and many other facts were considered by the U.S. Supreme Court before reversing 

Sheppard's conviction.  The Court’s opinion stressed the importance of the media's First 

Amendment rights to free speech but also the more important right of the defendant to be tried 

before an unbiased jury (see Appendix A).  In conclusion, the Court declared: 

With his life at stake, it is not requiring too much that petitioner be tried in an atmosphere 

undisturbed by so huge a wave of public passion. . . . The theory of our system is that the 

conclusions to be reached in a case will be induced only by evidence and argument in 

open court, and not by any outside influence, whether of private talk or public print.
2
 

The Court referred to the trial as having a "Roman holiday" atmosphere, complete with 

murder, mystery, society, and sex. 

The influence of publicity on the jury faced the U.S. Supreme Court again in 1979 when 

it considered the issue of whether the press could be barred from a pretrial hearing.  In Gannett 

Co., Inc. v. DePasquale, the Supreme Court recognized the importance of openness but refused 

to recognize a constitutional right of the public to be present at pretrial hearings.  The decision 

reopened the power struggle between the press and the Court and between the rights of the public 

and the rights of the defendant.
3
 

Subsequent decisions have eroded Gannett.  In Richmond Newspapers, Inc. v. Virginia, 

the U.S. Supreme Court ruled that the public and the press have a constitutional right of access to 

criminal trials (Gannett dealt with pretrial hearings), but that right is not unlimited.  Before trials 

can be closed, however, the government must explore other alternatives.
4
 

Richmond was criticized in the U.S. Supreme Court's later decision in Globe Newspaper 

Co. v. Superior Court, which involved a Massachusetts statute that was interpreted by the 

Massachusetts court to require that the press be excluded during the testimony of a sexual abuse 

                                                 
1.  Sheppard v. Maxwell, 384 U.S. 333 (1966). 

2.  Sheppard v. Maxwell, 384 U.S. 333, 349 (1966). 

3.  Gannett Co., Inc. v. DePasquale, 443 U.S. 368 (1979). 

4.  Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980). 
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victim who was under the age of 18.  The Supreme Court did not agree that blanket exclusion in 

such cases is appropriate, stating that the facts of each case must be analyzed, and the state must 

show a compelling reason for excluding the press.  Although preserving the psychological 

welfare of the victim may constitute a compelling state interest, the Supreme Court said that can 

be done on a case-by-case analysis by looking at the age and maturity of the victim, the victim's 

wishes, the nature and circumstances of the crime, and other relevant variables.
5
  

The U.S. Supreme Court has held that "the qualified First Amendment right of access to 

criminal proceedings applies to preliminary hearings" in some circumstances.  Those hearings 

may be closed only if (1) it can be shown that the defendant would not get a fair trial if it were 

open to the public and press, and (2) a fair trial cannot be provided by less drastic alternatives 

than closing the trial to the public.
6
    

Trial judges have the responsibility of attempting to assess media impact on potential or 

actual jurors.  Judges should take prophylactic measures before the jury is prejudiced and it 

becomes necessary to declare a mistrial. 

In 2010, the U.S. Supreme Court held that the right to a public trial includes the right to 

have the voir dire of the jury open to the public.
7
 In 2011, the Court reemphasized that “it is the 

responsibility of the jury—not the court—to decide what conclusions should be drawn from 

evidence admitted at trial.”  A trial judge may set aside a jury verdict “only if no rational trier of 

fact could have agreed with the jury.”
8
  This does not mean that the public agrees with jury 

decisions.  For example, significant public reaction was voiced in the Florida jury acquittals of 

Casey Anthony, tried for first-degree murder of her toddler, Caylee, and in 2013, the jury 

acquittal of George Zimmerman, also in Florida.  Zimmerman’s self-defense claim in the death 

of Trayvon Martin was successful against charges of manslaughter and second-degree murder.  

Finally, the right to a trial by jury includes the right to have a jury determine facts 

relevant to sentencing.  These issues are noted in Chapter 13 of the text in the context of the 

sentencing discussion. 

 

                                                 
5.  Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982). 

6.  Press-Enterprise Co. v. Superior Court, 478 U.S. 1 (1986). 

7.  Presley v. Georgia, 558 U.S. 209 (2010). 

8.  Cavazos v. Smith, 565 U.S. 1 (2011), citing with approval Jackson v. Virginia, 443 U.S. 307 (1979). 
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Supplement 11.22. Sex Trade and Victimization: An International Problem 

In 2000, the United States enacted the Trafficking Victims Protection Act (TVPRA),
1
 which was 

reauthorized in subsequent years. The act has many provisions, including training border guards 

to detect persons engaging in human trafficking and to provide services for trafficking victims.  

The TVPRA provides three approaches to preventing trafficking: economic alternatives, public 

awareness, and consultation.  It provides funds for establishing programs to keep young girls in 

school, for training women to become involved in economic decision making, and for “grants to 

nongovernmental organizations to accelerate and advance the political, economic, social, and 

educational roles and capacities of women in their countries.”
2
 

When Congress enacted the TVPRA in 2000, it referred to trafficking as “contemporary 

manifestations of slavery” and included within the statute the following findings:
 

1. As the 21st century begins, the degrading institution of slavery continues 

throughout the world.  Trafficking in persons is a modern form of slavery, and it is the 

largest manifestation of slavery today.  At least 700,000 persons annually, primarily 

women and children, are trafficked within or across international borders.  Approximately 

50,000 women and children are trafficked into the United States each year. 

 2. Many of these persons are trafficked into the international sex trade, often by 

force, fraud, or coercion. The sex industry has rapidly expanded over the past several 

decades.  It involves sexual exploitation of persons, predominantly women and girls, 

involving activities related to prostitution, pornography, sex tourism, and other 

commercial sexual services.  The low status of women in many parts of the world has 

contributed to a burgeoning of the trafficking industry. 

3. Trafficking in persons is not limited to the sex industry.  This growing 

transnational crime also includes forced labor and involves significant violations of labor, 

public health, and human rights standards worldwide. 

4. Traffickers primarily target women and girls, who are disproportionately affected 

by poverty, the lack of access to education, chronic unemployment, discrimination, and 

the lack of economic opportunities in countries of origin.  Traffickers lure women and 

girls into their networks through false promises of decent working conditions at relatively 

good pay as nannies, maids, dancers, factory workers, restaurant workers, sales clerks, or 

models.  Traffickers also buy children from poor families and sell them into prostitution 

or into various types of forced or bonded labor. 

5. Traffickers often transport victims from their home communities to unfamiliar 

destinations, including foreign countries away from family and friends, religious 

institutions, and other sources of protection and support, leaving the victims defenseless 

and vulnerable. 

                                                 
1.  Trafficking Victims Protection Act, USCS, Title 22, Section 7101 (2017). 

2.  Takiyah Rayshawn McClain, “An Ounce of Prevention: Improving the Preventative Measures of the 

Trafficking Victims Protection Act,” Vanderbilt Journal of Transnational Law 40(2) (March 1, 2007), p. 

579 et seq. 
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6.  Victims are often forced through physical violence to engage in sex acts or 

perform slavery-like labor. Such force includes rape and other forms of sexual abuse, 

torture, starvation, imprisonment, threats, psychological abuse, and coercion. 

7.   Traffickers often make representations to their victims that physical harm may 

occur to them or others should the victim escape or attempt to escape.  Such 

representations can have the same coercive effects on victims as direct threats to inflict 

such harm. 

 8.   Trafficking in persons is increasingly perpetrated by organized, sophisticated 

criminal enterprises.  Such trafficking is the fastest growing source of profits for 

organized criminal enterprises worldwide.  Profits from the trafficking industry contribute 

to the expansion of organized crime in the United States and worldwide.  Trafficking in 

persons is often aided by official corruption in countries of origin, transit, and destination, 

thereby threatening the rule of law. . . .
 

[The statement pointed out that many other crimes are involved in the commission of 

trafficking and that victims are subject to serious health risks, including deadly diseases.  

Some victims are even brutalized and beaten to death.  It then continued to emphasize the 

global nature of trafficking in human slavery.]   

23.  The United States and the international community agree that trafficking in 

persons involves grave violations of human rights and is a matter of pressing international 

concern. . . .  

 24.  Trafficking in persons is a transnational crime with national implications.  To 

deter international trafficking and bring its perpetrators to justice, nations including the 

United States must recognize that trafficking is a serious offense.  This is done by 

prescribing appropriate punishment, giving priority to the prosecution of trafficking 

offenses, and protecting rather than punishing the victims of such offenses.  The United 

States must work bilaterally and multilaterally to abolish the trafficking industry by taking 

steps to promote cooperation among countries linked together by international trafficking 

routes.  The United States must also urge the international community to take strong 

action in multilateral fora to engage recalcitrant countries in serious and sustained efforts 

to eliminate trafficking and protect trafficking victims.
3
 

                                                 
3.  Trafficking Victims Protection Act, USCS, Title 22, Section 7101, Purposes and Findings (2017). 
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Chapter 12.   Police 

Supplement 12.1.  Policing in England and Wales 

The following account was prepared for the Bureau of Justice Statistics: 

“There are 43 police forces in England and Wales, each responsible for a certain 

area of the country.  Other police forces, such as the British Transport Police, the 

Ministry of Defence Police, and The Port of London Authority Police are responsible for 

the policing of particular installations.  They are maintained and provided resources by 

central and local government agencies, with immediate oversight by local county 

committee councils and magistrates (police authorities).  The Metropolitan Police Force 

polices London and is directly answerable to the UK Government Minister.  The UK 

Government Minister is responsible both for crime control and other interior affairs. 

The chief officer of each police force, the Chief Constable, is not answerable to 

anyone on operational matters, but is accountable to the committee on matters of 

efficiency.  He or she must prepare an annual report on the work of the force concerned. 

Local police authorities select a force's most senior officers, subject to the approval of the 

Home Secretary.  The Chief Constable can also appoint other officers.  With the 

exception of the Metropolitan Police, all police forces are required to undergo statutory 

inspection by Her Majesty's Inspectorate of Constabulary. 

Some common services to police forces are provided centrally.  The most 

important of these is the compilation of criminal records information.  Liaison with the 

International Criminal Police Organization (Interpol) is provided by the Metropolitan 

Police.  Other central bodies are the National Drugs Intelligence Unit and a National 

Criminal Intelligence Service (NCIS).
1 

 
The British police have traditionally been held in high esteem, but in recent years 

allegations of racism have been lodged against them.  In 2007, the London police force was 

questioned after a jury found the force (but not any individual officer) guilty of breaching safety 

laws in the 2005 death of an innocent person.  In July 2005, police fired seven shots at Jean 

Charles de Menezes as he boarded a subway train.  The deceased was wrongly identified as one 

of four suspects thought to have been involved in bombing the London underground the previous 

day, killing 52 people.  The police were charged with “a serious lack of planning, chaotic 

communication and a failure to correctly identify a suspect.”  The Metropolitan Police Service 

was fined $364,000 and ordered to pay legal fees in the amount of $798,000.  The victim’s 

family was not satisfied.  Police Commissioner Ian Blair said, “It is important to remember that 

no police officer set out that day to shoot an innocent man.”
2
 

In 2009, the de Menezes family settled with the Metropolitan Police Service for the cost 

of their attorney fees and a financial judgment in exchange for dropping all legal action.  The 

litigants issued this statement: 

                                                 
1. Coretta Phillips et al., BJS, U.S. Department of Justice, World Factbook of Criminal Justice Systems: 

England and Wales, http://www.bjs.gov/content/pub/ascii/WFBCJENG.TXT, accessed December 24, 

2013. 

2. “The World: London Jury Faults Police in Shooting,” Los Angeles Times (November 2, 2007), p. 3.  
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The commissioner of police of the metropolis and representatives of the de Menezes 

family are pleased to announce that all litigation between them arising out of the tragic 

death of Jean Charles de Menezes has been resolved. 

The members of the family are pleased that a compensation package has been 

agreed which enables them to put these events behind them and move forward with their 

lives.
3

  

Other deaths have occurred at the hands of London’s Metropolitan Police: Stephen 

Lawrence, Blair Peach, and Ian Tomlinson are examples.  Tomlinson, allegedly a passerby with 

his hands in his pockets, was walking away from police at a protest rally in front of the Bank of 

England when he was shot on April 1, 2009.  His family claimed there was a police cover-up; 

others alleged that the incident “changed” policing in London.  For example, four months later at 

another protest scene, “the police entered into dialogue with protesters before the event, policed 

with a ‘community-style’ operation and used virtually no surveillance, stop and search or riot 

equipment.”
4
 

 The Lawrence killing was back in the news in 2013, when police admitted that they 

bugged the main witness (Lawrence’s best friend) to the murder while allegations swirled that 

police tried to discredit the investigation into the teen’s murder.  These allegations, along with 

those in another case, led one journalist to conclude as follows: 

Taken together, then, such revelations add up to a police culture where officers too often 

act with impunity.  Although the vast majority of individuals do a difficult job with great 

courage and commitment, those that do not are shielded by a system that is closed, 

obfuscatory and a law unto itself. . . . 

Until the handling of complaints is radically overhauled, public trust in the 

integrity of Britain’s police cannot begin to be restored.
5
 

In March 2014, another report on the Lawrence killing was published. It, too, was critical 

of the police handling of the case and concluded that one of the detectives working the case “had 

a corrupt relationship with the father of a suspect.”  The report alleged that important documents 

concerning police corruption were shredded.  According to the media, these charges leave “much 

unclear about a deeply flawed investigation into one of the country’s most notorious racially 

motivated crimes.”
6
 

By May 2016, despite efforts to diversify policing in England and Wales, four police 

forces had no black or black British officers, with the Commons home affairs committee stating 

that although 17 years had passed since the completion of the official inquiry into the Lawrence 

murder, the diversification of senior positions in policing was “pitiful” and “many police forces 

seem to have no better grasp of how to increase diversity than they did decades ago.”  The chair 

                                                 
3. “De Menezes Family Settles,” The Guardian (London) (November 24, 2009), p. 5.   

4. “National: Policing Protest: After Tomlinson: How One Man’s Death Changed Policing,” The Guardian 

(London) (November 26, 2009), p. 8. 

5. “National: Police Chiefs Admit Bugging Stephen Lawrence Witness,” The Guardian (London) (July 6, 

2013), p. 15. 

6. “Decades After London Racial Killing, Inquiry Shows Police Spied on Victim’s Parents,” New York Times 

(March 7, 2014), p. 8. 
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of the committee stated that unless police mirror the communities in which they work, “they will 

not be successful in policing.”
7
 

In June 2016, the recently appointed diversity chief, who is black, alleged that black men 

receive worse treatment from the Metropolitan police in London than white men, including more 

coercive treatment due to “typecasting” black men.
8
  

 

                                                 
7. “No Black Officers in Four Police Forces and Senior Representation Is ‘Pitiful,’” The Guardian (May 21, 

2016), https://www.theguardian.com, accessed July 30, 2016. 

8. “Race Failures Are Damaging the Police, Says Top Met Officer,” The Guardian (June 14, 2016), 

https://www.theguardian.com, accessed July 30, 2016. 
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Supplement 12.2.  The FBI Under Fire 

The FBI has come under attack in recent years, especially since the terrorist attacks of September 

11, 2001 and, more recently, as a result of the Boston Marathon bombings in 2013, director 

Robert S. Mueller III was notified early on the morning of April 19, 2013 that one suspect, 

Tamerlan Tsarnaev, had been interviewed by the FBI two years earlier.  The agency had closed 

the case without any action or warning.  Mueller ordered his staff to release that information, 

obviously knowing that now his final months in office (he had already announced his retirement, 

to be effective later in 2013) would be spent in part in an investigation of those bombings.  

Specifically, Congress would be asking whether the FBI could have prevented the bombings.  

Just three days prior to the Boston bombings, Mueller had given a speech at the University of 

Virginia, from which he received his law degree 30 years previously.  He stated that when he 

became FBI director on September 4, 2001, he had expected to be prosecuting such crimes as 

bank robberies, homicides, and drug cases, which he enjoyed doing.  Instead, he noted, today 

Americans “expect us to prevent the next terrorist attack.”
1
 

During his early tenure as director, Mueller’s job was to redesign the FBI and focus on 

preventing terrorist attacks along with all the other functions of the agency.  In April 2004, when 

the special commission investigating the 9/11 attacks issued two interim reports, the FBI was the 

target of scathing criticism.  Thomas H. Kean, chair of the commission, said of the FBI: “This is 

an agency that does not work.  It makes you angry.  And I don’t know how to fix it.”
2
  The 

reports included details from which one could conclude that the FBI and CIA missed 

opportunities to prevent the 9/11 attacks.  The bipartisan commission called for an overhaul of 

intelligence agencies and the creation of a cabinet-level intelligence czar to oversee all 

intelligence gathering, including that of the FBI as well as the CIA and other agencies. The 

commission’s final report was published in 2004. 

 On May 20, 2009, Mueller testified before the House Judiciary Committee, stating that 

counterterrorism had become the bureau’s top priority since 9/11, with counterintelligence and 

cybersecurity the next priorities.  On September 18, 2009, Mueller testified before the Senate 

Judiciary Committee that the “men and women of the FBI have adapted to our country’s ever-

changing needs” by developing the intelligence necessary to combat terrorism.  But after 

November 5, 2009, the director’s words were hollow as the tragic events at Fort Hood, Texas, 

unfolded.  Major Nidal Malik Hasan, an army psychiatrist, was charged with 13 counts of 

premeditated murder and 32 counts of premeditated attempted murder.  Hasan served as his own 

attorney, was convicted, and sentenced to death.  

In April 2014, Army Spc. Ivan Lopez shot and killed three soldiers and wounded ten 

others before committing suicide at Ft. Hood.  Again, the FBI’s ability to prevent such crimes 

came into question as it had in 2013 in the Boston Marathon bombing although the FBI 

concluded, as a result of its own investigation, that there was nothing the agency could have done 

to have prevented the attack in Boston.  Some questioned that conclusion as in 2011, the FBI was 

asked by a Russian intelligence agency to investigate one of the bombers, Tamerlan Tsarvaev, as 

it had information that he might have become radicalized while he was in the United States. The 

FBI claimed that an investigation would have been hindered by federal laws and DOJ protocols.  

                                                 
1. “Bombings a Bitter Bookend for F.B.I. Director,” New York Times (May 10, 2013), p. 1. 

2. “Senators Criticize F.B.I. for Its Security Failures,” New York Times (July 19, 2001), p. 16.  
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This did not satisfy everyone, however, and in early August, Representative William Keating, 

Democrat from Massachusetts, sent a letter to Comey in which he demanded that the FBI answer 

specific questions concerning security shortcomings.  Without answers to their questions, 

Keating stated, “we are prevented from taking the critical steps needed to protect the American 

public.”
3
 

At the end of 2014, the FBI released its own report of the agency’s handling of evidence. 

After examining 41,000 pieces of evidence, it reported that there were errors in approximately 

one-half of those pieces.  The report also noted that the agency was storing two tons more drugs 

than had been reported, along with less money and valuables but more weapons.  The FBI 

notified its prosecutors of these problems and emphasized that they should notify defense 

attorneys of the errors as they might affect prosecutions.
4
 

 

                                                 
3. “F.B.I. Said to Find It Could Not Have Averted Boston Attack,” New York Times (August 2, 2013), p. 13. 

4. “F.B.I. Evidence Is Often Mishandled, an Internal Inquiry Finds,” New York Times (December 20, 2014), p. 

11. 
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Supplement 12.3.  Arizona’s Efforts to Control Immigration 

States have reacted to concerns over border security by enacting legislation, as illustrated by the 

Arizona statute that became law on July 29, 2010.  The Arizona statute, referred to as the 

Support Our Law Enforcement and Safe Neighborhoods Act, resulted in national and 

international negative reaction, including strong criticism from President Barack Obama, who 

stated that the statute threatened “to undermine basic notions of fairness that we cherish as 

Americans, as well as the trust between police and our communities that is so crucial to keeping 

us safe.”
1
 

 Among other provisions, the Arizona statute, also referred to as S.B. 1070, permitted law 

enforcement authorities to question and even detain anyone suspected of being in the country 

illegally.  The statute required individuals to carry immigration documents, and failure to do so 

constituted a state misdemeanor.
2
  This provision, in effect, established a state penalty for failure 

to observe a federal law.  The law was highly controversial, and lawsuits were filed quickly, 

including one by the Obama administration on July 6, 2010.  The federal government argued that 

the Arizona statute violated the Supremacy Clause of the U.S. Constitution because it usurped 

federal authority regarding immigration laws.  On July 28, 2010, Judge Susan Bolton of the 

federal District Court of Arizona issued a preliminary injunction against the enforcement of the 

four most controversial portions of the statute.  Judge Bolton permitted the remaining sections of 

the law to go into effect on July 29, 2010, as scheduled.  The Ninth Circuit Court of Appeals 

affirmed.  The U.S. Supreme Court affirmed in part (holding that two of the sections were 

preempted but that one—the “show me your papers” section—should not have been enjoined 

until the state court had an opportunity to construe it) and remanded, stating in part, as follows: 

The National Government has significant power to regulate immigration.  With power 

comes responsibility, and the sound exercise of national power over immigration depends 

on the Nation’s meeting its responsibility to base its laws on a political will informed by 

searching, thoughtful, rational civil discourse.  Arizona may have understandable 

frustrations with the problems caused by illegal immigration while that process continues, 

but the State may not pursue policies that undermine federal law. 

In his dissenting opinion, Justice Anton Scalia stated that the decision deprived Arizona 

of its “inherent power to exclude persons from its territory . . . who have no right to be there.”
3
  

In September 2012, federal judge Bolton paved the way for the “show me your papers” provision 

to take effect when she declined to bar the provision.  Judge Bolton held that the provision could 

be challenged “as interpreted and applied after it goes into effect.”
4
 

On November 20, 2014, President Barack Obama, who said he was frustrated by the lack 

of congressional action on immigration, used what he referred to as his executive power to 

permit approximately 5 million undocumented immigrants to remain in the country.  Opponents 

                                                 
1. “Arizona Enacts Stringent Law on Immigration,” New York Times (April 24, 2010), p. 1. 

2. Ibid.  The Arizona legislation is Senate Bill 1070, signed by the governor on April 23, 2010.  

3. United States v. Arizona, 703 F. Supp. 2d 980 (D. Ariz. 2010), affirmed by and remanded by 641 F.3d 339 

(9th Cir. 2011), affirmed in part and reversed in part, and remanded by Arizona v. United States, 567 U.S. 

387 (2012).  The preliminary injunction covered Ariz. Rev. Stat., Sections 11-1051(B), 13-1509, 13-

2928(C), and 13-388(A)(5) (2010). 

4. “Arizona Immigration Law Survives Ruling,” New York Times (September 7, 2012), p. 20. 
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argued that the president went beyond his power in this order.  A Texas district court judge 

issued a stay on Obama’s orders; the federal government requested the Fifth Circuit Court of 

Appeals to hear and lift the stay by March 27, 2015.  The Fifth Circuit set April 17, 2015 for two 

hours of oral argument on the case, and on May 26, 2015, a panel of that court declined to lift the 

stay.  During the last week of its term, in June 2016, by a 4-4 vote, the U.S. Supreme Court 

affirmed.
5
  

 One of the serious dilemmas the United States faces regarding illegal immigration relates 

to the issue of children who come into the country illegally and unaccompanied by parents or 

guardians. In 2015, an estimated 12 million illegal immigrants were in the United States,
6
 with 

the country facing an influx of hundreds of children (though that decreased from the previous 

year), many coming alone into the country through its southern borders.  Many persons were 

concerned with the increasing number of illegal immigrants, but some authorities believed that 

from 27 to 57 percent of the illegal immigrants, at least until recently, entered the country legally 

but remained beyond their permitted time period, thus becoming illegal immigrants.  Others 

disputed that and maintained that efforts should be made to stop the flow of illegal immigrants.  

A July 4, 2014, article in the New York Times referred to the “rapidly escalating border 

crisis that has left thousands of unaccompanied children in shelters and spurred angry protests 

throughout the country.”  That same day, the Dallas Morning News published an article quoting 

a Dallas County judge, saying that he was “bracing for strong opposition” for a local plan to 

house 2,000 of the children who had come into the state illegally and alone.  Judge Clay Jenkins 

argued that for humane reasons, the county should house and care for the children, who 

constituted only a portion of the estimated 50,000 who had come into the United States from 

Mexico without parents or guardians.  According to the judge, “This is not a statement about 

immigration, but passion toward children.”  Arguably, the children were fleeing their homelands 

to escape violence.  But others claimed that the most humane approach is to make a greater effort 

to secure the borders between Mexico and the United States.
7
  Texas responded; the federal 

government said it would not need the facilities that Dallas and other Texas cities offered. 

 The dilemma faced by the border states is a sensitive one: keeping the border safe from 

the various problems associated with illegal immigration without offending or violating the civil 

rights of legal immigrants or infringing on the federal government’s power to control the border.  

The issue of unaccompanied children is particularly sensitive, and Texas responded by 

requesting that lawyers be trained to assist those children with their legal issues regarding 

immigration.  Hundreds of lawyers signed up for the pro bono work.
8
 

 

                                                 
5. Texas v. United States, 809 F.3d 134 (5th Cir. 2015), aff’d, United States v. Texas, 136 S. Ct. 2271 (2016).  

For a recent analysis of the relationship between immigration and crime, see Kevin A. Wright and Nancy 

Rodriguez, “A Closer Look at the Paradox: Examining Immigration and Youth Reoffending in Arizona,” 

Justice Quarterly 31(5) (October 2014): 882-904. 

6. Center for Immigration Studies, www.cis.org, accessed August 1, 2016. 

7. “Amid Influx of Migrants, Obama to Skip Border Visit on Texas Trip,” New York Times (July 4, 2014), p. 

12; “Fierce Debate Expected,” Dallas Morning News (July 4, 2014), p. 1B. 

8. “Lawyers Line Up to Help Flood of Young Migrants,” Dallas Morning News (July 28, 2014), p. 1. 
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Supplement 12.4.  Campus Security 

Violence on college and university campuses was highlighted in April 2007 when shots were 

fired on the Virginia Tech campus in Blacksburg, Virginia.  A lone shooter killed 32 students 

and faculty members before committing suicide.  A state report issued in September of that year 

criticized university officials for their delay in communicating to the campus after the first two 

students were killed in a dormitory, some two hours before the gunman, a student, Seung Hui 

Cho, entered a classroom in another building and began firing again.  College and university 

administrators across the country reacted with shock and concern, looking more carefully at their 

own security measures and emergency plans. 

The state’s review of this worst campus shooting spree in U.S. history was revised and 

published in 2009.  It stated that some administrators locked down their facilities and warned 

their own families about one and one-half hours before they alerted the rest of the campus.  Both 

the first and the revised state reports concluded that with proper and timely warnings, lives could 

have been saved.  The administration was also faulted for not contacting the first victim’s family.  

Emily Hilscher lived for three hours and was taken to two hospitals before she died.  A 

spokesman for the university declared that the report was not accurate.
1
 

 Shortly after fall classes began in 2007, several schools had occasion to test their 

emergency procedures.  As soon as they got word that two students had been shot on September 

21, Delaware State University quickly notified students to remain in their rooms and lock the 

doors.  At Saint John’s University in Queens, New York, students, faculty, and staff were 

notified by text messaging that a gunman was on campus.  An orderly process led them to seek 

safety as directed by security officers; the campus was locked down for three hours.  And on the 

first day of classes at the University of Colorado at Boulder, students who had signed up for the 

text-message warning system received notice that a stabbing had occurred and the terrace was 

closed.  The victim was treated at a local hospital and released, the perpetrator was apprehended, 

and no other persons were harmed.  But thousands more students signed up immediately for text-

message notification of emergencies.
2
   

Many of the measures taken by campus security are necessary but costly.  For example, 

the text-message alert system cost $25,000 at one university, where officials anticipated spending 

$150,000 for an alarm warning system.  Another spent $750,000 on its emergency alert system, 

and one campus police department spent $13,800 for 15 long-range rifles.  Additional deadbolts 

for residence halls cost $71,000, and one university received a bid for $2.7 million to install an 

emergency lockdown system on campus.
3 

 In 2015, the BJS issued the following special report of its findings at four-year colleges 

and universities that enrolled 2,500 or more students during the 2011-2012 school year. 

 “About 75% of the campuses were using armed officers, compared to 60% during the 

2004-05 school year. 

 

                                                 
1. “Virginia Tech Faulted Anew on Shootings,” New York Times (December 5, 2009), p. 1. 

2. “Violence Tests the Security on Campuses,” New York Times (September 30, 2007), p. 21.  

3. Brian A. Reaves, BJS, Campus Law Enforcement, 2004-05 (February 2008), p. 4, 

https://www.bjs.gov/content/pub/pdf/cle0405.pdf, accessed July 30, 2013.  
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 About 9 in 10 public campuses used sworn police officers (92%), compared to about 4 in 

10 private campuses (38%). 

  Most sworn campus police officers were authorized to use a sidearm (94%), chemical or 

pepper spray (94%), and a baton (93%). 

 Most sworn campus police officers had arrest (86%) and patrol (81%) jurisdictions that 

extended beyond campus boundaries. 

 About 7 in 10 campus law enforcement agencies had a memorandum of understanding or 

other formal written agreement with outside law enforcement agencies. 

 Most campus law enforcement agencies serving 5,000 or more students had personnel 

designated to address general crime prevention (91%), rape prevention (86%), drug 

education (79%), alcohol education (78%), stalking (75%), victim assistance (72%), and 

intimate partner violence (69%). 

 Compared to private campuses, a higher percentage of campus law enforcement agencies 

on public campuses met regularly with special interest groups, such as advocacy groups 

(64% public compared to 43% private) and groups seeking to prevent domestic violence 

(69% compared to 48%) or sexual violence (76% compared to 58%). 

 Nearly all campuses had a mass notification system that used email, text messages, and 

other methods to alert and instruct students, faculty, and staff in emergency situations.”
4
 

 

                                                 
4. Brian A. Reaves, BJS, Special Report, Campus Law Enforcement, 2011-12 (January 2015), p. 1, 

https://www.bjs.gov/content/pub/pdf/cle1112.pdf, accessed August 1, 2016. 
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Supplement 12.5. INTERPOL 

The International Criminal Police Organization (INTERPOL) posted the following on its Web 

page: 

INTERPOL is the world’s largest international police organization, with 190 member 

countries.  Our role is to enable police around the world to work together to make the 

world a safer place.  Our high-tech infrastructure of technical and operational support 

helps meet the growing challenges of fighting crime in the 21st century. 

 We work to ensure that police around the world have access to the tools and 

services necessary to do their jobs effectively.  We provide targeted training, expert 

investigative support, relevant data and secure communications channels. 

This combined framework helps police on the ground understand crime trends, 

analyse [sic] information, conduct operations and, ultimately, arrest as many criminals as 

possible. 

At INTERPOL, we aim to facilitate international police cooperation even where 

diplomatic relations do not exist between particular countries.  Action is taken within the 

limits of existing laws in different countries and in the spirit of the Universal Declaration 

of Human Rights.  Our Constitution prohibits “any intervention or activities of a political, 

military, religious or racial character.”
1
 

A recent case illustrates how far-reaching INTERPOL can be.  In 2007, the organization 

posted the picture of a suspected pedophile, who had been shown on the Internet sexually 

abusing children.  The images were altered digitally, but experts working with INTERPOL 

unscrambled the maze and produced an identifiable image.  Approximately 350 people supplied 

tips to INTERPOL, which identified the suspect.  The organization withheld his name but stated 

that he was a 32-year-old teacher in South Korea, thought to be hiding in Thailand.  Other news 

sources released his name as Christopher Paul Neil, suspected of having sex with at least 12 

boys, some as young as 6.
 
 In November 2007, Neil, a Canadian, was captured in Thailand, 

where he was teaching school children.
2
 

In 2008, Neil pleaded guilty to sexually abusing a 13-year-old boy and was sentenced to 

three years and three months in prison.  A few months later, he was convicted of holding that 

boy’s 9-year-old brother against his will.  Neil was sentenced to five more years in prison.
3
 

 In 2016, Neil was sentenced in British Columbia to five and one-half years in prison for 

sex crime, but he would serve only 14 months due to time served while awaiting sentencing.  He 

entered guilty pleas to five child sex crimes in Cambodia and Vancouver and B.C. over ten 

years.  Neil apologized to his victims and vowed to change his behavior.
4
 

 

                                                 
1. INTERPOL, http://www.interpol.int/about-INTERPOL/overview, accessed August 1, 2016.  

2. “An Accused Child Molester in Jail and Waiting for a Court Date,” CNN Newsroom (October 16, 2007). 

3. “Canadian Gets 5 Years on New Sex Conviction,” The Toronto Star (November 23, 2008), p. AA03.  Note: 

Some other sources said the new sentence was an additional nine years.   

4. “Christopher Paul Neil, ‘Swirl Face’ Pedophile, Sentenced in B.C. Court,” Huffington Post (June 1, 2016), 

http://www.huffingtonpost, accessed August 1, 2016.  
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Supplement 12.6.  Private Security Systems 

Private security services may be traced to Allan Pinkerton, who founded Pinkerton's Security 

Services in 1850.  Headquartered in New York City, Pinkerton's was the largest of the private 

security firms and was responsible for the familiar term private eye.  Like many other security 

firms, Pinkerton's contracted to supply private security officers, investigative services, electronic 

surveillance devices, and private consultants.
1
  

Since 9/11, the demand for private security has increased.  Private firms have enlarged; 

new ones have emerged to accommodate the demand.  The National Association of Security 

Companies (NASCO) is, according to its Web page, “the nation’s largest contract security 

association, representing private security companies that employ more than 400,000 [just three 

years earlier, it cited 250,000] of the nation’s most highly trained security officers servicing 

every business sector.”
2
   

Another type of private security that is growing rapidly is private employment of public 

police, which became more common as cities faced budget cuts and reduced public police forces.  

Questions of liability and conflict of interest have been raised, but proponents argue that trained 

police officers are better qualified to perform the tasks of private security than other persons are.
3
   

 Another issue is the cost of private security to society as well as to the individual.  For 

example, private use of alarm systems for residences has resulted in the waste of law 

enforcement time to answer false alarms.  Many cities now charge an annual registration fee for 

all residents and businesses with alarm systems and may also assess fines for false alarms. 

One final issue with regard to private security is the growth of private security contractors 

who serve in Iraq and other countries to protect U.S. citizens.  In September 2007, agents of one 

of the firms, Blackwater Worldwide, the largest of the U.S. government’s security contractors, 

were accused of killing civilians in Baghdad.  Blackwater USA guards said they were fired on 

while escorting a U.S. convoy; Iraq says Blackwater guards fired first.  Seventeen Iraqis were 

killed; others were wounded.  The Iraqi government completed its investigation first and 

demanded that the company be withdrawn from Iraq.  The FBI concluded that at least 14 of the 

shootings were unjustified.  Blackwater, the largest private security firm in Iraq, with 1,000 

personnel, was paid billions for its contracts with the United States to provide security in Iraq.  

Most of those contracts were with the U.S. Department of State.
4
 

 In April 2010, five former officials of Blackwater were indicted by U.S. prosecutors for 

weapons violations and making false statements during criminal investigations.  The company, 

which changed its name in 2009 to Xe Services and worked to reshape its image after the murder 

allegations, was still headed by its founder, Erik Prince (who was not named in these 

                                                 
1. See William C. Cunningham and Todd H. Taylor, "Ten Years of Growth in Law Enforcement and Private 

Security Relationships," The Police Chief 1 (June 1983): 30, 31.  

2. “Welcome to NASCO,” http://www.nasco.org, accessed August 1, 2016. 

3. William C. Cunningham et al., Private Security: Patterns and Trends (Washington, DC: U.S. Department 

of Justice, August 1991), pp.  3, 4.   

4. “Hired Guns Help Wage War in Iraq,” The Advertiser (Australia) (October 6, 2007), p. 72.  See also 

“Former Blackwater Employees Accuse Security Contractor of Defrauding Government,” Washington Post 

(February 12, 2010), n.p.  
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indictments) until December 2010, when the company’s sale was final.  In December 2009, 

indictments against five former Blackwater guards charged with manslaughter in the 2007 

shootings were dismissed; one guard had pleaded guilty.  The U.S. government continued its 

criminal investigations into the company’s operations, including a focus on alleged bribes of 

Iraqi officials to permit the company to continue to operate in Iraq after the 2007 shootings.  In 

August 2010, Xe Services agreed with the U.S. State Department to pay $42 million to settle 

export violation cases.  The settlement permitted Xe Services to continue to obtain contracts with 

the U.S. government.  That was not to be, however, as the United States hired other security 

companies; Xe Services became known by another name, Academi, and focused on security 

assessment.
5
 

In 2011, a federal appeals court reinstated the charges for manslaughter for four of the 

former Blackwater guards, ruling that the trial judge’s conclusions concerning the tainted 

evidence in the case were inaccurate.  The U.S. Supreme Court refused to hear the appeal.
6
 

In October 2013, the U.S. Department of Justice brought new charges against four former 

Blackwater security guards after FBI and DOJ attorneys concluded that the 2007 shootings 

constituted “unprovoked illegal attacks” on civilians.  According to the U.S. attorney who 

announced these indictments, the four defendants “abused their power through a relentless attack 

on unarmed civilians that recklessly exceeded any possible justification.”  But also in 2013, 

charges were dropped against one security guard, Nicholas A. Slatten, on the grounds that 

government officials missed legal deadlines, permitting the statute of limitations to expire.  In 

May 2014, the government filed first-degree murder (which has no statute of limitations) charges 

against Slatten.  Prosecutors argued that Slatten fired the first shots in the case.
7
 

In October 2014, four former Blackwater security guards, Nicholas A. Slatten, Evan S. 

Liberty, Dustin L. Heard, and Paul A. Slouth, were found guilty of murder, manslaughter, and 

weapons charges.  Slatten, who was convicted of murder on the theory that he fired the first 

shots, was sentenced to life in prison; the other three were each sentenced to 30 years and one 

day.  In August 2017, the U.S. Court of Appeals for the D.C. Circuit reversed that conviction, 

ruling that the trial court abused its discretion when it refused to permit Slatten to be tried 

separately from three other defendants.  If he is retried, Slatten will be permitted to introduce 

statements allegedly made by a co-defendant that he, rather than Slatten, fired the first shot as 

prosecutors had alleged in the trial.  The court ruled that such statements would constitute an 

exception to the hearsay rule and thus be admissible.  The court also held that the three 

mandatory 30-year sentences imposed on the other defendants, all first-time offenders, violated 

the cruel and unusual punishment clause of the Eighth Amendment.  According to the court, 

“Although the government is free to impose harsh, mandatory penalties for first-time offenders, a 
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regime of strict liability resulting in draconian punishments is usually reserved for hardened 

criminals.”
8 
 

 

                                                 
8  “Blackwater Guard’s Murder Conviction Tossed; Mandatory Sentences for Three Others Unconstitutional,” 

 ABA Journal (August 4, 2017), http://www.abajournal.com, accessed August 7, 2017. 
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Supplement 12.7.  Recruiting Police in a Time of Stress 

Violence by police and against police, racial tensions, low salaries and benefits, and many other 

reasons could be cited as creating problems in recruiting qualified candidates for policing, but 

exactly one year before five officers were gunned down in Dallas, Texas, the local paper ran an 

article entitled, “Despite Police Woes, Applications Pour In.” The article ended with these 

words by Phillip Lyons, the dean of the College of Criminal Justice at Sam Houston State 

University, “This is one of the safest times in American history to be a police officer.” 

Applications were up but attrition rates were also climbing, with the Dallas Police Department 

facing its highest turnover in two decades.
1
   

In some police departments, recruitment problems have existed for years.  For example, 

in 2001, the New York Times published a front-page article entitled “City Police Work Losing 

Its Appeal and Its Veterans,”
2
 noting similar problems in other large cities.  Police departments 

across the country were having difficulty recruiting young officers while facing an increased 

number of retirements, some of them early.  Further, it was becoming more difficult to entice 

qualified officers to move up the ranks, especially to that of police chief. The problems of 

recruiting police officers as well as police chiefs did not stop with the entry-level and top 

positions.  Departments were having difficulty getting officers to take the sergeant’s exam and 

sergeants to take the exam for promotion to lieutenant because lieutenants do not receive 

overtime pay.  The police culture also has an impact on recruiting.  As one head of a 

management and consulting firm stated: “There has been a big change in the culture of policing 

in the past few years, as lifestyle becomes more important than the sense of public service.”   

 Some argue that the media are partly responsible for the current difficulties in recruiting 

police, especially chiefs.  For example, when the new Seattle police chief was out for a run on 

his own time, saw a woman who had passed out, administered mouth-to-mouth resuscitation, 

and took her to the hospital, the local media that evening gave only cursory attention to these 

facts.  But significant attention was given to a police chase that resulted in injury to a 

pedestrian, with the police blamed for those injuries. 

Although the media continue to report negative aspects of policing, as perhaps is their 

duty, the media portrayal of police (and firefighters) after 9/11 took a different perspective, at 

least for a while.  Considerable attention was given to the memorial services for the officers 

who died in the terrorist acts of that day, their accomplishments during their lives, and their 

remaining families.  And apparently, the public took a more sympathetic view toward police as 

well as a greater interest in their jobs.  Applications to attend the police academies of some 

jurisdictions increased.  Most important, there appeared to be a greater understanding of the 

potential for violence for those who work to protect us from the criminal acts of others. 

The problems associated with publishing positive reports on policing were illustrated by 

a study of attempts by law enforcement to market community-oriented policing programs.  

Information about long-term crime fighting is just not as exciting as real crime.  Even in areas 

where police officials and the media had excellent relations, articles on community policing 
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received slight attention.  As the researchers remarked, “Crime makes headlines; community 

policing does not.”
3
 

 

                                                 
3. Steve Chermak and Alexander Weiss, Identifying Strategies to Market Police in the News, National 
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Supplement 12.8.  Additional Aspects of the Nature of Policing 

Time Allocation  

Regardless of the model followed, policing involves many problems and issues, one of 

which is time allocation.  As noted in the text, there is disagreement over which of the three 

functions—law enforcement, order maintenance, and service-related activities—is the most 

important and how time should be allocated among these functions.  James Q. Wilson reported 

that 38 percent of police time was spent in service-related duties, followed by 30 percent in order 

maintenance, 22 percent in information gathering, and only 10 percent in law enforcement.
1
 

Those figures differed from a study in Chicago conducted two years earlier by Albert J. 

Reiss Jr.  He found that 58 percent of all calls to the police department involved requests about 

criminal matters and 30 percent were about noncriminal matters.
2
  

Later studies, some based on observations of police on patrol rather than on analyses of 

calls to police departments, showed that although police spent more time on law enforcement 

than on any other activity, less than one-third of police activities involved crimes.
3
  One study 

reported that only 17 percent of calls to police were for nonviolent crimes and 2 percent were for 

violent crimes.  Among the other reasons for calls, the largest percentages were requests for 

information (21 percent), suspicious circumstances (12 percent), public nuisances (11 percent), 

traffic problems (9 percent), a citizen giving information (8 percent), and interpersonal conflict 

(7 percent).
4
   

Some changes have been made in police agencies to facilitate calls.  In 1996, President 

Bill Clinton asked for a national community policing number that could be used to reduce 

nonemergency calls to emergency 911 numbers.  That requirement was approved in 1997, and 

some cities now use a 311 number for nonemergency calls to police.  Researchers who studied 

the impact of a 311 system in Baltimore, Maryland, reported that the changes “can greatly 

facilitate police efforts to better handle citizen calls for police service,” provided some changes 

are made within the agencies to provide for those nonemergency calls.
5
  

 The use of a 311 call system to police shifts the burden to citizens to determine which 

calls are really emergencies and thus require dialing 911, and which are calls for service that can 

wait.  If service calls come in on the 911 system and result in a significantly delayed police 

response, callers may think the police are noncaring, when in reality they are setting priorities, as 

they must do.  Thus, having a 311 call system benefits both citizens and police.  Police reaction 

                                                 
1. See James Q. Wilson, Varieties of Police Behavior: The Management of Law and Order in Eight 

Communities (Cambridge, MA: Harvard University Press, 1968), p. 18. 
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Perspective, ed. Richard J. Lundman (New York: Oxford University Press, 1980), p. 55. 

4. Eric J. Scott, Calls for Service: Citizen Demand and Initial Police Response (Washington, DC: U.S. 

Department of Justice, July 1981), p. 26. 

5. Lorraine Mazerolle et al., “Managing Citizen Calls to the Police: The Impact of Baltimore’s 3-1-1 Call 

System,” Criminology & Public Policy 2(1) (November 2002): 97-123, quotation is on p. 99. 
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to the 311 calls for service “can be more careful [because those calls are] unrelated to the 

immediacy of a crime to be investigated.”
6
 

A 311 system, theoretically, gives police more time to devote to proactive policing.  But 

how should they utilize that time?  One method of focusing efforts is the use of CompStat, which 

is a shortened form of computer comparative statistics.  CompStat is a system attributed to 

Commissioner William J. Bratton and developed in 1994 while he was in New York City during 

his first tour of duty.  Bratton and his administration were credited, as least by some, with the 

significant reduction in crime in that city, and it is alleged that CompStat was the reason.  

CompStat was described by William F. Walsh as “a goal-oriented strategic management process 

that uses computer technology, operational strategy and managerial accountability to structure 

the manner in which a police department provides crime-control services.”  The process was 

acclaimed by the Ford Foundation and the John F. Kennedy School of Government at Harvard 

University.
7
 

At the center of the CompStat approach is the computerization of information about 

crime.  Crime data are processed, mapped, and analyzed, and the results are sent on a regular 

basis to operational managers, who have the power and the responsibility to discuss the 

information with their subunits.  They are held accountable for appropriate problem-solving 

responses.
8
 

 One expert on policing and racism writes that the use of CompStat prevents crime 

because it enables police to dispatch officers to areas where crime happens.  She maintained that 

blacks were supportive of the system, with 68 percent of those in a survey approving of the way 

the New York City police commissioner did his job.  She insisted that the higher incidences of 

stops of blacks compared to whites is not racist but, rather, an indication of where crime had 

occurred.  She concluded, “No public policy change of the last quarter-century has done as much 

for the city’s poor and minority neighborhoods as CompStat policing.”
9
 

Not everyone agrees, and CompStat is not a quick fix to lower crime rates.  It requires 

major changes in organizational structure and thinking, and we do not yet know whether its use 

will have long-term success in reducing crime.
10

 

The broken windows concept, discussed in the text, was key to New York’s approach to 

the use of CompStat.  The emphasis was on cleaning up the streets: arresting minor offenders 

whose presence may suggest that the police are not in control.  Administrators took pride in, and 

gave police credit for, the fact that New York City became a cleaner city and a safer place to live 

as the police took back the streets.  Not all criminologists agree, however.  Some who studied the 
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crime rates of the 1990s insist that more careful and scientific evaluations are necessary before 

the conclusions of the politicians and the police can be accepted.
11

 

Later research questions the operational realities of CompStat, concluding as follows: 

Compstat injects a heavy dose of data analysis and data diffusion into the daily routines 

of policing.  It seems reasonable that officers at all ranks of an organization would 

struggle to digest and respond to these data.  Compstat also relies heavily on stated goals 

and objectives.  Without thorough and repetitive communication of these goals and 

objectives, one should not be surprised to learn that commanders at all ranks struggle to 

internalize these new roles and that said struggles lead to further deviations in 

expectations at adjacent rungs of the chain of command. . . . For sure, much more 

research is needed before solid conclusions can be drawn.
12

 

 CompStat and similar programs, at least theoretically, help direct the unassigned time of 

officers so they can be more productive in their time allocations.  But one study found that 

although a considerable amount of police time was spent uncommitted, proactive strategies were 

not well articulated by supervisors; they were vague, general, and not operationalized.  These 

researchers, in studying policing in Baltimore, found that patrol officers had over three-fourths of 

their time unassigned but that they had few directives on how to spend that time profitably.  They 

typically went on routine patrol or backed up other colleagues on calls to which they had not 

been assigned.  Only 6 percent of their unassigned time was directed by supervisors.
13

 

Conflicting Expectations 

 The variety of police functions and the lack of consensus on how police do or should 

allocate their time create conflicts over expectations police have for themselves and for other 

people, including their colleagues and supervisors.  Any variations in the traditional functions of 

police may create conflicting expectations.  In addition, police are expected to prevent crime, 

which they cannot do effectively even with citizens' support, which they do not always get.  

When police do prevent crimes, there is no way to measure what they have done.  When police 

engage in order maintenance and service-related functions, they may face hostility in the former 

and unreasonable demands in the latter; that is, they are asked to solve problems for which they 

do not have solutions. 

 In addition to expecting the impossible, society is frequently unclear about what police 

should be expected to do in a given situation.  Are they to enforce the law in all situations, or 

should they ignore some violations?  Because particular communities may expect different types 

of behavior, police may follow those expectations even when they are not legal.  Consider a 

neighborhood composed of persons whose lifestyles include knifings, narcotics, and domestic 
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quarrels.  Residents may expect law enforcement to ignore the laws regulating those behaviors, 

and officers may find resistance when they try to enforce those laws. 

A study of the reaction of Chicago police to the ambiguity of their roles as patrol officers 

made the point clearly.  Most officers said they preferred not to have patrol duty.  Among the 

many reasons they listed for preferring other duty assignments—more interesting work, higher 

pay, greater prestige, and greater freedom—the most important was "the officer has a better 

sense of what is expected of him."
14

  

Police officers also face conflicts over human misery versus evil.  When they arrive at the 

scene of an accident or other tragedy, they must control their emotions.  An officer cannot punish 

a parent who is accused of beating a child, nor can he or she get sick at the sight of a mangled 

body.  Police must act with objectivity and perform their jobs as efficiently as possible regardless 

of the circumstances. 

 Police face conflict between efficiency and the constitutional rights of suspects and 

between honesty and the dishonest activities of some of their colleagues.  Police officers may 

feel conflict between fear and courage—the desire to be courageous while realizing that they are 

risking their own health or lives.  Order maintenance may take officers into hostile environments.  

Persons who called for help may consider the situation an emergency, but because the officers 

have been involved in many similar situations, they have learned by experience that the caller’s 

version of the incidents may not be reliable.  Consequently, the police may not be as sympathetic 

as the caller desires, and the caller may become upset at this apparent lack of understanding.  

Furthermore, because only a few calls to police result in arrests, complainants may think that 

police are not doing their jobs.  The problem is that most crimes are property crimes with no 

clues or witnesses.  Even if a suspect is found, officers must fulfill the requirements for making 

an arrest, and often those cannot be met. 

Finally, police experience conflicting expectations with regard to strategies of police 

administration.  This area of strain arises as officers observe administrators wavering between 

traditional arrest-oriented versus problem-solving policing, reactive versus proactive policing, 

and traditional versus community-oriented policing. 

Police Stress 

 Role conflicts and other problems create stress for police.  Formerly considered a 

personal problem, stress is now viewed as a corporate problem because of the effect it has on 

employees.  Some businesses retain a professional counselor to assist employees who have 

difficulty handling stress.  Stress causes physical illnesses and results in higher medical costs, 

lower productivity, absenteeism, and premature death.  All of this may be costly for businesses 

as well as for the affected individuals, their families, and friends. 

Although all people may encounter some stress in their jobs, there is evidence that stress 

is high among air traffic controllers, lawyers, dentists, physicians, psychiatrists, and law 

enforcement officers, as well as law enforcement administrators.  Some argue that law 

enforcement is the most difficult among all jobs emotionally and psychologically because of the 

possibility of physical danger.  Stress may account for the high divorce rate among police, a rate 

                                                 
14. Wilson, Varieties of Police Behavior, p. 53. 
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that according to some studies is higher than in most (or all) other professions.
15

  Furthermore, 

stress in policing may be attributed to many factors, including the police organization itself.
16

 

 There is one major difference between policing and most other professions: Police are 

trained to injure or kill.  If the situation requires it, they are expected to use force; indeed, they 

may be sanctioned for not doing so.  Officers who kill, however, may be isolated by their 

colleagues.  The routine procedure is to suspend officers pending the investigation of a shooting.  

Even when the investigation shows that the officer was justified in the killing, he or she may 

ontinue to experience stress.  

Another stressor in policing is the fear of the police and their families that the officers 

may be injured or killed in the line of duty.  Although most officers are never victimized by the 

violence of others, the possibility of such violence is greater for them than for people in most, if 

not all, other professions.  

The stress of policing reaches beyond the individual officer.  The effects of stress on 

police and their families as well as their colleagues have led some departments to initiate 

stress-reduction programs.  Some of these programs involve appointing psychologists or other 

professionals trained in stress reduction to be available to law enforcement officers in the work 

environment.  Others are comprehensive programs that include inpatient treatment facilities and 

services for law enforcement officers who suffer from job-related stress.  Eating and sleeping 

disorders, alcohol and drug addiction, post-traumatic stress, and obsessive-compulsive and 

anxiety disorders are examples of the problems that may be treated. 

An extreme manifestation of stress among policing is that of suicide.  The former Dallas, 

Texas, police chief (whose own son killed a police officer and was then killed by police) said 

that officer suicide was the most difficult aspect of his job.  After three officer suicides in 18 

months, Chief David Brown implemented a new mental health policy for his department.  

According to a research professor who has studied police suicides for over 25 years and who 

formerly served as a state trooper, 140 to 150 officers take their own lives each year in the 

United States.
17

 

 Police also have an increased risk of heart disease as a result of the stress of their jobs, 

and that risk doubles for each decade they spend in law enforcement.  Yet, police are not as 

physically fit as they should be, with below normal average fitness levels “in the areas of aerobic 

fitness, body fat, and abdominal strength and average in upper body strength and lower-back 

flexibility.”  They are, in fact, “less fit in most areas than at least half of all U.S. citizens.”
18

  

                                                 
15. See Terry Eisenberg, "Job Stress and the Police Officer: Identifying Stress Reduction Techniques," in Job 

Stress and the Police Officer: Identifying Stress Reduction Techniques, eds. William H. Kroes and Joseph J. 

Hurrell, Proceedings of Symposium, Cincinnati, Ohio, May 8-9, 1975 (Washington, DC: U.S. Government 

Printing Office, 1975).  

16. See, for example, the analysis of interviews with over 500 officers conducted by Dennis J. Stevens, Police 

Officer Stress: Sources and Solutions (Saddle River, NJ: Prentice-Hall, 2008). 

17. “Officer Suicides Prompt Chief to Ramp up Counseling,” Dallas Morning News (November 18, 2011), p. 

1B. 

18. Sergeant Adrienne Quigley, “Fit for Duty? The Need for Physical Fitness Programs for Law Enforcement 

Officers,” Police Chief Magazine LXXV(6) (June 2008), n.p., http://www.policechiefmagazine.org, 

accessed December 26, 2013. 
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Police stress may lead officers to engage in violence, including domestic violence.  The 

National Center for Women and Policing (NCWP) reports that domestic violence in police 

households is far more common than among nonpolice households.  Studies report as many as 40 

percent of police living in households characterized by this crime compared to 10 percent in the 

general population.  Victims may be in far more danger, too, because police have guns, know the 

location of all shelters for abused persons, and know how “to manipulate the system to avoid 

penalty and/or shift blame to the victim.”  Further, the victims may fear calling the police, 

believing that the offender’s colleagues will protect him or her.  If caught and convicted, police 

receive generally lighter sentences than others.
19

 

A final comment regarding stress comes from a study of stress among homicide 

detectives.  It is reasonable to expect that those involved in death would be stressed, but the 

researchers found that homicide detectives found that dealing with gruesome crime scenes and 

death were manageable.  Their stress levels rose, however, when confronted by stress within 

their organizations, stress that could, in their minds be avoided.  Such stressors as “incompetent 

and/or apathetic crime scene investigators, micro-managing superior officers, meddling media, 

frustrated families, and judicial practitioners driven by goals that conflict with those of the 

homicide investigator were the primary sources of stress.”
20

    

The Police Subculture 

 One of the ways that police officers attempt to cope with stress is to isolate themselves, 

forming a subculture and associating only with other officers and their families.  Social solidarity 

among police may be the result of the danger that police face, which necessitates the need to help 

one another.  It may be caused by suspiciousness, where police develop a perceptual shorthand to 

help identify people who might commit an unlawful act.  It may be the result of the conflicting 

demands placed on police.  It is difficult for some officers to make friends among nonpolice.  

Researchers note that the police subculture is characterized by “three guiding beliefs,” which 

include bravery, autonomy, and secrecy.  “The police subculture stresses these sentiments and 

teaches new officers the value of adopting these attitudes—and the consequences of not 

conforming.”
21

   

All of these beliefs serve to isolate police and are functional to some extent.  They allow 

the police to relate to the public without the undue strain that might result if they were 

apprehending and arresting their friends.  The opposing view is that police isolation is 

detrimental to police and a disservice to the public.  It prevents police from seeing the public's 

point of view. 

An exploration of the police subculture illustrated its importance by noting the role the 

subculture plays when a police officer is killed in the line of duty.  The rituals of the services are 

important and have an impact nationwide.  Police from other cities often gather (frequently on 

motorcycles) in a huge show of support for policing, respect for their slain colleague, and 

                                                 
19. National Center for Women and Policing, “Police Family Violence Fact Sheet,” 

http://www.womenandpolicing.org/violenceFS.asp, accessed December 26, 2013. 

20. Dean A. Dabnew et al., “A Qualitative Assessment of Stress Perceptions Among  Members of a Homicide 

Unit,” Justice Quarterly 30(5) (October 2013): 811-836; quotation is on p. 830. 

21. Victor E. Kappeler et al., “Breeding Deviant Conformity: The Ideology and Culture of Police,” in Critical 

Issues in Policing, 7th ed., eds. Dunham and Alpert, pp. 79-105; quotation is on p. 101.   
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sympathy for the family.  Police funerals “tend to re-awaken the significance of what is meant by 

being a cop.”
22

  Certainly, that appeared to be the case as thousands mourned the loss of police 

(and firefighters), along with many others, after the 9/11 terrorist acts.  And hundreds went to 

Dallas, Texas, and Baton Rouge, Louisiana, in the summer of 2016 to show their support for 

their fallen colleagues in blue. 

 

                                                 
22. Peter J. Mercier, “Review of John P. Crank, Understanding Police Culture,” American Journal of Criminal 

Justice 24 (Fall 1999): 153. 
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Supplement 12.9.  Stopping While Black 

On numerous occasions, white police officers stopped a tall, muscular, 36-year-old black man 

with long hair who jogged frequently in a predominantly white neighborhood.  They asked for 

identification on about 15 occasions over a two-year period.  Several times, when the jogger 

refused to identify himself or to answer other questions, he was arrested.  He was convicted once 

and spent several weeks in jail. 

According to police, the jogger committed a misdemeanor when he violated a California 

statute that labeled as disorderly conduct the behavior of a person 

who loiters or wanders upon the streets or from place to place without apparent reason or 

business or who refuses to identify himself and to account for his presence when 

requested by any peace officer to do so, if the surrounding circumstances are such as to 

indicate to a reasonable man that the public safety demands such identification.
1
 

In deciding that the statute was void because it was vague, the U.S. Supreme Court 

articulated the importance of individual freedoms.  In Kolender v. Lawson, the Supreme Court 

acknowledged that the police must be able to exercise some discretion in stop-and-question 

situations but struck down the California statute because, in enacting it, the legislature had not 

provided sufficient guidelines for that discretion.  According to the Supreme Court, the statute 

left individuals free to walk or jog the streets only at the "whim of any police officer."
2
 

 

                                                 
1. Cal. Penal Code, Section 645(e) (1982). 

2. Kolender v. Lawson, 461 U.S. 352, 358 (1983). 
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Supplement 12.10.  Probable Cause to Stop and Question 

The issue of what type of probable cause is required for the police to stop a person and ask 

questions arose in Whren v. United States,
1
 decided by the U.S. Supreme Court in 1996.  This 

case involved two African American men whose vehicle was observed by plain clothes officers 

in an unmarked vehicle in a high drug area in Washington, D.C.  The officers noticed that the 

suspect’s vehicle remained for an unusually long time at a stop sign (thus obstructing traffic), 

after which the driver turned without signaling and drove away at an unreasonable speed.  The 

police signaled the driver to stop, allegedly to warn him about traffic violations.  As the officers 

approached the vehicle, they noticed that the passenger was holding plastic bags, which appeared 

to contain crack cocaine.  Both the driver and the passenger were arrested, charged with federal 

drug violations, tried, and convicted.  On appeal, the defendants argued that the police did not 

have probable cause to believe they were violating drug laws but, rather, stopped them as an 

excuse to see whether they had illegal drugs.  A unanimous U.S. Supreme Court upheld the stop, 

emphasizing that the police had a legal right to pull over the vehicle because of a traffic 

violation.  Lack of probable cause to suspect that the driver and his passenger were in possession 

of illegal drugs was immaterial. 

In subsequent cases, the U.S. Supreme Court has held that during routine traffic stops 

police may order passengers out of cars, thus upholding an earlier decision permitting police to 

order the driver out of a car after the officer made a legitimate traffic stop.
2
 

 

                                                 
1. Whren v. United States, 517 U.S. 806 (1996). 

2. Maryland v. Wilson, 519 U.S. 408 (1997); Pennsylvania v. Mimms, 434 U.S. 106 (1977). 
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Supplement 12.11.  Police Killings of Blacks That Have Led to Protests and the Reaction: 

           Black Lives Matter 

According to its Web page, Black Lives Matter is a movement, and it was begun in 2012 after a 

jury found George Zimmerman not guilty in the death of a 17-year-old, Trayvon Martin.  

Zimmerman, a would-be police officer, claimed he was “standing his ground” (a defense under 

Florida law) against the aggressiveness of the young unarmed black teen.  The killing led to 

protests around the country.  Other deaths that fueled the movement were those of Eric Garner 

(New York City; police put a chokehold on him); Sandra Bland (a black student stopped for a 

minor traffic violation by a police officer who arrested her; she died in jail); Tamir Rice, age 12 

and unarmed, killed in 2014 by police in Cleveland; Freddie Gray (Baltimore, 2015; died while 

being transported in a police van; the cases against the police were dropped after officers were 

acquitted); Michael Brown (2013, 18-year-old unarmed black killed by police in Ferguson, 

Missouri, followed by riots after the event and after the officer who fired the shot was not 

indicted); and, in 2016, in Minnesota, Philando Castile, shot in his car through the window by 

police after a traffic stop, which was witnessed by his girlfriend, who posted a video of the event 

on social media, and her 4-year-old); Alton Sterling, shot and killed by police in Baton Rouge in 

2016. In all of these and other cases, protestors claimed that the police had targeted the victims 

because of their race. They demanded justice for those who killed them.  Some of the protests 

were peaceful; some were not.   

Some of the earlier cases in which racial tensions have played a role in police brutality, 

which at times led to deaths, are the 1991 beating of Rodney King in Los Angeles and the 1997 

beating of Haitian immigrant Abner Louima in New York.  Other officers were also convicted in 

the Louima case, but in March 2002, an appellate court overturned on technical grounds the 

conspiracy to obstruct justice convictions of Charles Schwarz (whose protestations of innocence 

had captured national attention, including a February 2001 segment of CBS’s 60 Minutes), 

Thomas Bruder, and Thomas Wiese.  There was a possibility that these officers could have been 

charged under another federal statute under which the appellate court stated that there might be 

sufficient evidence to support convictions.
1
  But federal prosecutors chose not to file additional 

charges and the state did not file any charges.  The officers had been acquitted of assault charges. 

   In March 2007, three New York City police detectives pleaded not guilty in the death 

of Sean Bell, a 23-year-old black male, who was leaving a bar on the day he was to be married.  

Two of Bell’s friends were also wounded. Fifty shots were fired that night in November 2006.  

Two of the detectives were black; one was white.  The officers were acquitted of all charges in 

April 2008. 

                                                 
1. "High Profile Lawyer Team in Louima Brutality Suit Is Raising Questions of Overkill," New York Times 

(November 9, 1997), p. 17; "Five Cops Face Fed Trial in Louima Attack," Daily News (New York) 

(September 19, 1998), p. 10; “Conviction Voided on Second Officer in Louima Attack,” New York Times 

(March 1, 2002), p. 1. 
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Supplement 12.12. Vehicle Pursuits and U.S. Supreme Court Decisions 

High-speed chases by police of vehicles thought to be driven by suspects may end in injury or 

death to the suspect, the police pursuer, or innocent bystanders. It is argued that police vehicle 

pursuits are not worth the results in property damage, human injuries, and deaths.  Some courts 

have held police departments liable for the consequences of such pursuits.  Consequently, police 

departments restrict the types of cases in which vehicle pursuits are permitted or forbid them 

entirely.  

The LAPD provides an example of policy changes, which took effect in May 2003.  Los 

Angeles had more police pursuits than any other city, and almost 60 percent of those were the 

result of traffic violations or other minor infractions.  Under the new policy, police may engage 

in vehicle pursuits only in serious cases and with a helicopter tracking them.  Later the 

department began working with ONSTAR to use a global positioning system (GPS) to enable 

officers to push a switch and stop the speeding vehicle of a fleeing suspect.
1
 

The LAPD policy is, in part, as follows: 

55.10 INITIATION OF A VEHICLE PURSUIT. A pursuit should be initiated only 

when a law violator clearly exhibits an intention to avoid arrest by using a vehicle to 

flee. In order to diminish the likelihood of a pursuit, officers intending to stop a vehicle 

shall, when practicable, be within close proximity to the vehicle before attempting the 

stop.  

The U.S. Supreme Court has held that a high-speed vehicle pursuit that results in death is 

not a constitutional violation of the suspect’s rights unless the officer in pursuit had a “purpose to 

cause harm unrelated to the legitimate object of arrest.”  The Court upheld a high-speed police 

chase of two boys on a motorcycle when the driver refused to stop after the officer commanded 

him to do so.  The officer was driving up to 100 m.p.h. in a residential area, which was a 

violation of the department’s written policy.  During the 75-second-chase, the motorcycle 

overturned and the deputy’s vehicle hit the driver, killing him.  In Sacramento County, 

California v. Lewis, the Supreme Court held that the motorcyclist’s constitutional rights were not 

violated because there was no evidence that the officer intended to harm him.
2
 

In Jackson v. Brister, police were summoned to a bank in which a customer was 

attempting to cash a forged check.  When the customer saw the police, she fled the bank in her 

car, followed by the police.  The high-speed chase ended when the customer’s car hit another 

car, killing the driver.  The driver’s estate sued for civil damages, and the court ruled that the 

usual immunity provided to police for civil damages does not apply when officers act recklessly 

in disregard for human life.  The police department policy permits such pursuits only when the 

officer knows the suspect has committed a felony and that it is reasonable to assume that the 

suspect is more dangerous to the community than is the risk of a high-speed chase.  In this case, 

                                                 
1. “New Pursuit Rules Held a Week: Police Intend to Work Out Kinks Before Changing Policy,” Daily News 

of Los Angeles (May 3, 2003), p. 3N; “New Technology to End High-Speed Police Chases,” CBS News 

Transcripts: The Early Show (October 9, 2007), 7 A.M. 

2. Sacramento County, California v. Lewis, 523 U.S. 833 (1998). 
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the officers could have gotten the license plate number, tracked down the suspect, and arrested 

her (i.e., the high-speed chase was not necessary).
3
 

 In 2007, in rejecting a civil claim against police by an injured motorist who became a 

quadriplegic after his speeding vehicle was pursued by police, the U.S. Supreme Court 

acknowledged that, although such pursuits are dangerous, in some cases they may be necessary 

to ensure the safety of others, such as bystanders.
4
 In 2014, in Plumhoff v. Rickard, the Supreme 

Court upheld police immunity from liability by the family of a man killed in a high-speed chase, 

which occurred in Arkansas in 2004.  The driver whose conduct led to the chase, Donald 

Rickard, was stopped by police because his vehicle had only one functioning headlight.  Officers 

asked Rickard if he had been drinking, and he said no.  They asked him to produce his driver’s 

license; he refused and appeared nervous, so police instructed him to exit the vehicle.  Rather 

than doing so, Rickard sped away, and police chased him and were soon joined by five other 

police cruisers.  The officers were unsuccessful in their attempt to stop Rickard’s vehicle by use 

of a “rolling roadblock.”  The cars were described as weaving in and out of traffic, reaching 

speeds of over 100 m.p.h. and passing more than two dozen other vehicles.  Eventually Rickard’s 

car made contact with a cruiser after Rickard turned into a parking lot.  Rickard attempted to 

drive his vehicle out of the area even when it was flush with a police cruiser.  At that point, 

officers fired three shots into Rickard’s vehicle.  Rickard reversed his car and managed to flee at 

which point the police fired 12 shots at the vehicle.  Rickard lost control of his car, which 

crashed into a building.  He and his passenger were both killed as the result of the crash and the 

shots fired by the officers. 

The U.S. Supreme Court upheld the officers’ use of force.  In deciding the reasonableness 

of their use of force (among other legal issues) under the Fourth Amendment, the Court 

emphasized that the reasonableness issue must be determined “from the perspective ‘of a 

reasonable officer on the scene, rather than with the 20/20 vision of hindsight.’” The Court 

continued as follows: 

We thus “allo[w] for the fact that police officers are often forced to make split-second 

judgments—in circumstances that are tense, uncertain, and rapidly evolving—about the 

amount of force that is necessary in a particular situation. . . . Rickard’s outrageously 

reckless driving posed a grave public safety risk. . . . Under the circumstances at the 

moment when the shots were fired, all that a reasonable police officer could have 

concluded was that Rickard was intent on resuming his flight and that, if he was allowed 

to do so, he would once again pose a deadly threat for others on the road. . . . [Thus] the 

police acted reasonably in using deadly force to end that risk. 

[With regard to the argument that 15 shots were unreasonable, the Court said] it 

stands to reason that, if police are justified in firing at a suspect in order to end a severe 

threat to public safety, the officers need not stop shooting until the threat has ended. . . . 

[I]f lethal force is justified, officers are taught to keep shooting until the threat is over.
5
 

                                                 
3. City of Jackson v. Brister, 838 So. 2d 274 (Miss. 2003). 

4. Scott v. Harris, 550 U.S. 372 (2007). 

5. Plumhoff v. Rickard, 134 S. Ct. 2012 (2014). 
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In November 2015, the U.S. Supreme Court, in an unsigned opinion, ruled in favor of a 

police officer who fired in the dark from an overpass at a speeding car, killing the driver.  In 

Mullenix v. Luna, the Court held that the officer was immune from liability even though he fired 

without his supervisor’s permission after the supervisor said to wait and see whether the spikes 

worked.  Furthermore, Mullenix had not been trained nor had he ever watched this kind of 

reaction to a speeding vehicle being chased by other officers. 

Mullenix fired six shots and, although the car hit the spike strip on the road, hit the 

median, and rolled two and a half times, the autopsy determined that the driver died as a result of 

the shots.  In granting the officer immunity, the opinion noted that the driver was a reportedly 

intoxicated fugitive who had threatened to fire at police and who would soon encounter another 

officer on the road below the overpass.  By the time the officer fired the shots, the driver had led 

police “on a 25-mile chase at extremely high speeds, was reportedly intoxicated, had twice 

threatened to shoot officers, and was racing towards an officer’s location.” 

 Justice Sonia Sotomayor dissented and called the ruling a “shoot first, think later” 

decision.  She argued that the officer should have waited to see whether the spike strip worked.  

The Court pointed out that spike strips can be dangerous to drivers and to police.  The dissent 

said: 

Chardin Mullenix fired six rounds in the dark at a car traveling 85 miles per hour.  He did 

so without any training in that tactic, against the wait order of his superior officer, and 

less than a second before the car hit spike strips deployed to stop it.  Mullenix’s rogue 

conduct killed the driver, Israel Leija, Jr.  Because it was clearly established under the 

Fourth Amendment that an officer in Mullenix’s position should not have fired the shot, I 

respectfully dissent from the grant of summary reversal.
6
    

 

                                                 
6. Mullenix v. Luna, 136 S. Ct. 305 (2015), Justice Sotomayor, dissenting. 
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Supplement 12.13.  Police Reactions to Intimate Partner Violence (IPV) 

In earlier times, violence among intimates, and especially within the family, was considered a 

domestic problem, not a crime, and if police intervened at all, they did so mainly as mediators, 

not as law enforcement officers.  Arrests were rare.  In recent years, legislation and police and 

prosecutor policies have changed this approach.  The federal Violence Against Women Act 

(VAWA) of 1994 (subsequently amended), along with agency policies to implement the statute, 

are significant. Included are provisions for programs that train police for handling domestic 

violence cases for developing policies providing sanctions for officers who refuse to arrest in 

such cases, for developing guidelines for when to arrest in domestic violence cases, and so on.
1
  

After the passage of the VAWA, many states enacted statutes giving police discretion to arrest in 

misdemeanor cases they had not witnessed.  Many police departments began training officers in 

how to handle domestic violence, and some jurisdictions instituted a policy of mandatory arrests 

in domestic violence cases.  But the evidence on the impact of police arrests in domestic violence 

cases is contradictory. 

Under a mandatory arrest policy, the police officer must arrest the alleged perpetrator of 

domestic violence if there is sufficient evidence that violence has occurred.  This approach has 

resulted in more arrests in domestic violence cases in which police act on their own, without 

waiting for victims to insist on pressing charges. 

Some of the earlier evaluations of higher arrest rates in domestic violence cases show that 

this approach—as compared to a nonarrest policy—is more successful in preventing further 

domestic violence.  In assessing the results of the Minneapolis Domestic Violence Experiment, 

investigators concluded that 

arrest was the most effective of three standard methods police use to reduce domestic 

violence.  The other police methods—attempting to counsel both parties or sending 

assailants away—were found to be considerably less effective in deterring future violence 

in the cases examined.
2
  

The Minneapolis findings were not replicated in a similar study in Omaha, Nebraska, 

leading its authors to suggest that their findings  

will undoubtedly cast some doubt on the deterrent power of a mandatory or even a 

presumptory arrest policy for cases of misdemeanor domestic assault.  At this point, 

researchers and policymakers are in the awkward position of having conflicting results 

from two experiments and no clear, unambiguous direction from the research on this 

issue.
3
   

 Other studies report that the first time an offender is apprehended by police after a 

domestic violence call is the most potent one and that arrest is most effective at that time.  Arrest 

also is more effective if followed by court-mandated treatment.  Subsequent monitorings of these 

                                                 
1. Violence Against Women Act of 1994, USCS, Title 42, Chapter 136, Section 1381 (2015).  The rule is 

published in the Federal Register, Volume 61, Section 40727-34 (August 6, 1996). 

2. Lawrence W. Sherman and Richard A. Berk, The Minneapolis Domestic Violence Experiment 

(Washington, DC: Police Foundation, 1984), p. 1. 

3. Franklyn W. Dunford et al., "The Role of Arrest in Domestic Assault: The Omaha Police Experiment," 
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offenders reveal that the more educated the offender, the more likely it is that he or she will not 

repeat domestic violence offenses.
4
 

It may also be important to look at the types of violence and the degree of seriousness of 

alleged domestic violence.  It is possible that “moral outrage” about domestic violence could 

lead some researchers to overlook these important variables.  The fact that police refused to 

arrest in a situation involving minor domestic violence does not mean that police are treating that 

situation differently than a minor assault against a nonspouse or an intimate.  In short, domestic 

violence should be examined not in isolation but, rather, in the general context of violence.  

Police decisions regarding arrests may be affected by the relationship between the suspect and 

the victim.
5
 

A study to determine the circumstances under which domestic violence is more likely to 

be repeated focused on (1) reporting alleged violence to the police and (2) arresting the suspect.  

The investigators concluded that there is a strong deterrent effect when such incidents are 

reported to the police but that the deterrent effect of arrest is very small.  Further, there is no 

strong evidence of retaliation by the suspect against the alleged victim who calls police.  The 

researchers concluded that the best deterrent effect with regard to domestic violence incidents is 

for the victim and third parties to report those incidents to the police.
6
  

 These and other studies suggest that there is a need to continue evaluating the best ways 

to handle domestic violence, a situation that remains one of conflict for police.  Even where 

mandatory arrest policies are in effect, police encounter alleged victims who refuse to cooperate.  

Many spouses do not want their partners arrested; if police insist and make the arrest, the 

complaining partner may become hostile, belligerent, and even violent.  Thus, what appears to be 

a positive change in policing may result in greater role conflicts for police officers and in 

violence against them.  Mandatory arrests may also increase the number of cases beyond a 

reasonable level for some prosecution offices.  In Milwaukee, Wisconsin, researchers conducted 

a study after the adoption of a mandatory arrest policy in domestic violence cases and concluded 

the following: 

Good intentions do not always result in good public policy.  Arresting more batterers 

does not necessarily result in more prosecutions.  Our results show that prosecuting more 

domestic violence cases can increase court delay, increase pretrial recidivism, and lower 

conviction rates.  The domestic violence literature is becoming filled with examples of 

how well-intended policies regarding domestic violence can backfire. . . . Good intentions 

of policy makers need to be balanced with a realistic view of how the criminal justice 

system functions and what the actual effects of new policies are likely to be.
7
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Some evidence indicates that most laws do have the effect of reducing domestic violence, 

although fewer of those laws “appear to influence police involvement and none relate to more 

arrests.  This suggests that laws may deter would-be offenders from harming family and 

partners.”
8
 

Other variables that should be considered in analyzing domestic violence and policing are 

those involving reasons why alleged victims do or do not report violence.  Researchers have 

found several reasons for the lack of reporting: privacy concerns, fear of reprisal, and the desire 

to protect their assailants.  But research also suggests that domestic violence victims are more 

likely to report violence than are other victims because they see the violence as more serious 

when it occurs in the home.
9
  

 Another issue regarding arrest policies in IPV cases is whether negative consequences 

may result from mandatory arrests.  For example, there is some evidence that in mandatory arrest 

cases, racial minorities are more likely to be arrested than whites.  Females are more likely than 

males to be arrested and placed in detention.
10

  Victims may be in a better position than police to 

determine what is best for them, and arresting the alleged offender may not be in the victims’ 

best interests with regard to child care, financial support, or other issues.  Victims are more likely 

to be arrested along with perpetrators; retaliation after the alleged perpetrator is arrested may be 

a threat.
11

 

There is evidence that in the case of alleged abuse against the elderly, more abuse is 

likely following intervention as contrasted with an effort to educate the alleged abuser.
12

  There 

is also evidence that police intervention in IPV and other domestic violence cases is dangerous 

to police.  Physical assaults on police officers are greater in these instances than during any 

other category of calls.
13

  

One final area of domestic violence and policing that is gaining more attention is police 

violence against their own intimate partners.  The National Center for Women and Policing 

reports that at least 40 percent of police families experience some type of IPV, compared to 

about 10 percent of non-police families.  IPV is serious in any situation but more so among 

police families because the officer has a gun, knows the location of the area’s shelters for 

domestic violence abuse victims, and knows how to manipulate the system.  It is also more 

                                                 
8. Laura Dugan, “Domestic Violence Legislation: Exploring Its Impact on the Likelihood of Domestic 

Violence, Police Involvement, and Arrest,” Criminology & Public Policy 2(2) (March 2003): 263-283; 

quotation is on p. 283. 

9. Richard B. Felson et al., “Reasons for Reporting and Not Reporting Domestic Violence to the Police,” 

Criminology 40(3) (August 2002): 617-648. 

10. Meda Chesney-Lind, “Criminalizing Victimization: The Unintended Consequences of Pro-Arrest Policies 

for Girls and Women,” Criminology & Public Policy 2(1) (November 2002): 89-90. 

11. Drew Humphries, “No Easy Answers: Public Policy, Criminal Justice, and Domestic Violence,” 

Criminology & Public Policy 2(1) (November 2002): 91-95. 

12. Results from an Elder Abuse Prevention Experiment in New York City (Rockville, MD: National Criminal 

Justice Reference Service), referred to in “Study Suggests Intervention Increases Chance of Elder Abuse,” 

Criminal Justice Newsletter 31(24) (January 11, 2002): 6. 

13. “Domestic Disturbances: Deadly, Dangerous Calls,” National Law Enforcement Officers Memorial Fund, 

http://www.nleomf.org/officers/stories/domestic-disturbances.html, accessed July 13, 2014.  
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likely that victims of domestic violence at the hands of police officers will be more frightened 

about calling the police department for help.
14

 

 

                                                 
14. “Police Family Violence Fact Sheet,” National Center for Women and Policing, 

http://www.womenandpolicing.org/violenceFS.asp, accessed July 13, 2014.  
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Supplement 12.14.  Police Decision Making, Mental Health Issues, and the Law 

Many legal issues concerning mental health and policing are still undecided, but in 2015, the 

U.S. Supreme Court decided City & County of San Francisco v. Sheehan, which involved a 

mentally challenged woman who later sued the city and county for failure to accommodate her 

mental disability.  Portions of that decision and the concurring/dissenting opinion are included 

below. 

City and County of San Francisco v. Sheehan 

135 S. Ct. 1765 (2015), cases and citations omitted 

Alito, J., delivered the opinion, in which Roberts, C.J., and Kennedy, Thomas, Ginsburg, and 

Sotomayor, JJ., joined. Scalia J., filed an opinion concurring in part and dissenting in part, in 

which Kagan, J., joined.  Breyer, J., took no part in the consideration or the decision of the case. 

We granted certiorari to consider two questions relating to the manner in which San 

Francisco police officers arrested a woman who was suffering from a mental illness and had 

become violent.  After reviewing the parties’ submissions, we dismiss the first question as 

improvidently granted.  We decide the second question and hold that the officers are entitled to 

qualified immunity because they did not violate any clearly established Fourth Amendment 

rights. . . . [The Court discusses the facts of the case.] 

In August 2008, Sheehan [the mentally ill person] lived in a group home for people 

dealing with mental illness.  Although she shared common areas of the building with others, she 

had a private room.  On August 7, Heath Hodge, a social worker who supervised the counseling 

staff in the building, attempted to visit Sheehan to conduct a welfare check.  Hodge was 

concerned because Sheehan had stopped taking her medication, no longer spoke with her 

psychiatrist, and reportedly was no longer changing her clothes or eating. 

Hodge knocked on Sheehan’s door but received no answer.  He then used a key to enter 

her room and found Sheehan on her bed.  Initially, she would not respond to questions.  But she 

then sprang up, reportedly yelling, “Get out of here!  You don’t have a warrant!  I have a knife, 

and I’ll kill you if I have to.” Hodge left without seeing whether she actually had a knife, and 

Sheehan slammed the door shut behind him. 

 Sheehan, Hodge realized, required “some sort of intervention,” but he also knew that he 

would need help. Hodge took steps to clear the building of other people and completed an 

application to have Sheehan detained for temporary evaluation and treatment [in accordance with 

the law] authorizing temporary detention of someone who “as a result of a mental health 

disorder, is a danger to others, or to himself or herself, or gravely disabled”).  On that 

application, Hodge checked off boxes indicating that Sheehan was a “threat to others” and 

“gravely disabled,” but he did not mark that she was a danger to herself.  He telephoned the 

police and asked for help to take Sheehan to a secure facility. 

 [After the officers arrived, they] went to Sheehan’s room, knocked on her door, 

announced who they were, and told Sheehan that “we want to help you.”  When Sheehan did not 

answer, the officers used Hodge’s key to enter the room.  Sheehan reacted violently. She grabbed 

a kitchen knife with an approximately 5-inch blade and began approaching the officers, yelling 

something along the lines of “I am going to kill you.  I don’t need help.  Get out.” . . . The 

officers—who did not have their weapons drawn—retreated and Sheehan closed the door. . . . 

[The officers called for backup and had a choice: wait for them or use forced entry.  They 
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thought the situation dangerous, so they chose forced entry. They pushed the door in, prepared to 

use pepper spray, which they did when Sheehan refused to drop the knife she was holding.  Even 

after being pepper sprayed, Sheehan did not drop the knife, so an officer shot her twice. She 

survived.  She was subsequently prosecuted for assault with a deadly weapon, making criminal 

threats, and assault on a police officer.  She was acquitted of making threats, and the jury could 

not reach a verdict on the other charges. The prosecutor did not recharge; Sheehan then sued the 

city on the grounds that the officers did not accommodate her mental disability and thus violated 

the Americans with Disabilities Act (ADA).  Title II of the ADA requires that] “no qualified 

individual with a disability shall, by reason of such disability, be excluded from participation in 

or be denied the benefits of the services, programs, or activities of a public entity, or be subjected 

to discrimination by any such entity.”  

Whether the statutory language . . . applies to arrests is an important question that would 

benefit from briefing and an adversary presentation. [The parties to this lawsuit did not brief the 

issue, so the Court refused to decide the question of whether the ADA applies to arrests. Also, 

the issue of whether a public entity can be held liable under Title II for an arrest by its officers 

had not been decided by the Court, and it declined to do so here.] 

The second question presented is whether [the officers] can be held personally liable for 

the injuries that Sheehan suffered.  We conclude they are entitled to qualified immunity. . . .  

[The Court states that the officers’ opening the door to the room was reasonable the first 

time.]   

The real question, then, is whether, despite these dangerous circumstances, the officers 

violated the Fourth Amendment when they decided to reopen Sheehan’s door rather than 

attempting to accommodate her disability. [The Court notes that the parties did not brief this 

issue; the Court could decide it anyway but would not do so.  The dissent would have dismissed 

both issues as improvidently granted.]   
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Supplement 12.15.  New York City Police Department: An Historical View of Corruption  

           Charges 

In response to an article charging widespread police corruption in the NYPD, the city’s mayor 

established the Knapp Commission in May 1970.  This commission found that corruption was 

pervasive within the department and that rookies were subjected to such strong pressures that 

many succumbed and became corrupt, whereas others became cynical.  This cynical attitude was 

attributed to the departmental belief that corruption should not be exposed and to the code of 

silence among officers concerning the corrupt activities of their peers.
1
 

In the 1980s, officials of the NYPD reported that only a small percentage of the city's 

police officers were characterized by corruption or other forms of misconduct.  The officials 

claimed that undercover tests of integrity, whereby some officers were assigned to make secret 

reports on the behavior of other officers, had eliminated organized corruption.  Officials noted, 

however, that the institutionalized, organized corruption found by the Knapp Commission had 

been replaced by a new type of activity: cheating scams, such as abuse of sick leave, overtime, 

and military leave.  Some officers were charged with theft and drug violations. 

In May 1992, five active NYPD officers and one retired officer were arrested and 

charged with drug violations in what police called the "most flagrant charge of drug corruption in 

the city's police force in six years."
2
  The following month, the FBI began investigating the 

allegations.  In July, four officers and two persons retired from the NYPD were arrested for 

stealing and fencing thousands of counterfeit Chanel handbags.
3
  By September, even the 

highest-ranking officer in charge of stopping corruption admitted that the task was very difficult:  

"There has never been a time in this job when we've been presented with more corruption 

hazards than in the last five years, because of the drug situation."
4
 

The Mollen Commission, which conducted a major investigation into alleged corruption 

in the NYPD, published its final report in 1994.  The report compared current corruption patterns 

with those identified earlier in the Knapp Commission report.  The earlier report found that most 

officers were grass-eaters (those who take bribes routinely) and few were meat-eaters (those 

who look for opportunities to go beyond bribes to more serious crimes).  The 1994 report 

concluded that the current situation was the reverse:  "Minor corruption is no longer systemic 

among the ranks . . . . But the 'meat-eaters' are the rule rather than the exception among corrupt 

cops today."
5
 

 Police corruption in the NYPD was again highlighted in the fall of 2009, when Bernard 

B. Kerik, New York’s former police commissioner, surrendered to authorities at the Federal 

Correctional Institution in Cumberland, Maryland, to begin serving a four-year prison term after 

he entered guilty pleas to eight felonies, including tax fraud and lying to White House officials.  

Kerik was nominated by President George W. Bush to head the Department of Homeland 

                                                 
1. The Knapp Commission Report on Police Corruption (New York: Braziller, 1972), p. 260. 

2. "New York Officers Charged with Running Drug Ring," New York Times (May 8, 1992), p. 14. 

3. "New York Officers Held in Huge Theft of Handbags," New York Times (July 10, 1992), p. 16. 

4. "Official Says Police Corruption Is Hard to Stop," New York Times (September 20, 1992), p. 6.   

5. "Police Corruption in New York Found Rarer but More Virulent," Criminal Justice Newsletter 25 (July 15, 

1994): 1, reporting on the Mollen Commission Report released July 7, 1994. 
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Security but withdrew his name after he was accused of accepting renovations to his New York 

apartment from a construction firm that allegedly had ties to organized crime.  He was described 

by federal prosecutors “as a corrupt official who sought to trade his authority for lavish benefits.”  

When he entered his plea, just before he was scheduled to go on trial, Kerik said he would offer 

no excuses for his behavior and would learn from his mistakes.
6
 

In May 2013, Kerik was released to serve the remainder of his federal sentence under 

house arrest.  In October 2013, he began three years of probation and became an advocate for 

sentence reform. 

The New York City police department again made negative headlines in 2014, this time 

with alleged disability fraud, as retired police officers constituted most of the 106 police and 

firefighters who were charged with fraud leading to enhanced pensions.  Many of those charged 

had claimed that they were injured on the job after 9/11 and suffered mental issues, including 

post-traumatic stress syndrome.  Prosecutors alleged that many of them were leading normal 

lives, some even holding jobs in private security, landscaping, construction, and so on.  

Prosecutors estimated that the charged retirees collected over $21 million total.
7
  

 In 2016, four New York City police leaders were reassigned to desk duty amidst an 

investigation into federal corruption.  Some were stripped of their badges and guns.  Deputy 

Chief Eric Rodriguez, Deputy Chief David Colon, Deputy Inspector James Grant, and Deputy 

Chief Michael Harrington were part of an investigation thought to be far more extensive. In June 

2016, U.S. Attorney Preet Bharara, in announcing that Grant and Harrington, along with Sgt. 

David Villanueva, were charged with bribery, said, "When corruption subverts public safety that 

is especially tough to take, it can tear at the very fabric of society. . . . It makes people wonder 

whether those entrusted to protect and serve them are actually doing that."
8
 

 

                                                 
6. “Kerik Gets 4 Years in Prison for Tax Fraud and Lies,” New York Times (February 19, 2010), p. 17. 

7. “Six More Arraigned in Disability Fraud,” New York Times (January 10, 2014), p. 19.  

8. “4 Police Leaders Are Reassigned Amid U.S. Corruption Investigation,” New York Times (April 8, 2016), 

p. 16; “4 NYPD Officers, 2 Others Charged in Corruption Probe” (June 20, 2015), 

http://www.nbcnewyork.com, accessed August 3, 2016. 
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Supplement 12.16.  The DOJ and Consent Decrees 

On March 30, 2016, the DOJ entered into a consent decree with the Newark Police Department.  

That decree includes the following: 

 “NPD will improve officer training to ensure that officers develop the necessary technical 

and practical skills required to carry out NPD directives consistently. 

 NPD will revise search and seizure policies, training and supervision to ensure that all 

stops, searches and arrests are conducted in accordance with the Constitution and in a 

manner that takes into account community priorities. 

 NPD will integrate bias-free policing principles into all levels of the organization, 

including comprehensive training of officers and supervisors. 

 NPD will reform use of force policies, including requirements for using de-escalation 

techniques whenever possible and appropriate, prohibiting retaliatory force and ensuring 

mandatory reporting and investigation standards following use of force. 

 NPD will deploy in-car and body-worn cameras to promote accountability, instill 

community confidence and improve law enforcement records. 

 NPD will implement measures to prevent theft of property by officers, including robust 

reporting and complete accounting of property or evidenced seized. 

  Office of Professional Standards investigators will be appropriately qualified and trained.  

Investigations of civilian complaints will be conducted in an objective, thorough and 

timely manner. 

 Newark will create a civilian oversight entity to give voice to and pursue concerns of its 

residents.  

 NPD will develop protocols for conducting compliance reviews and integrity audits. 

 NPD will implement steps to ensure that the disciplinary process is fair and consistent. 

 NPD will improve records management and early intervention systems and collect data 

on all uses of force and investigatory stops, searches and arrests, and develop a protocol 

for the comprehensive analysis of the data.  The information will be publicly reported.  

 NPD will strengthen its public information programs to ensure that members of the 

public are informed of NPD’s progress toward reform.”
1
 

In July 2013, the DOJ ended its two-year investigation of the Miami Police Department 

with a finding of a pattern of excessive use of force; specifically, seven young black men were 

shot and killed by the police within an eight-month period in 2011.
2
 

Some of the police departments, for example, the Los Angeles Police Department, 

which was under a consent decree for 13 years, have made significant changes under federal 

                                                 
1. “Justice Department Reaches Agreement with City of Newark, New Jersey, to Reform Police Department’s 

Unconstitutional Practices,” Press Release U.S. Department of Justice (March 30, 2016), 

http://www.justice.gov, accessed August 3, 2016. 

2. “Miami Police Are Linked to Pattern of Force,” New York Times (July 10, 2013), p. 13. 
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monitoring, but problems remain.  In December 2013, U.S attorneys charged 18 sheriff’s offices 

in that department with misconduct, including obstruction of justice and excessive use of force 

with regard to their treatment of jail inmates.  According to one U.S. attorney, “Certain behavior 

had become institutionalized, and a group of officers considered themselves to be above the 

law. . . . Instead of ensuring the law is defended, they are accused of taking steps to prevent 

that.”  Some officers were accused of beating visitors to the jail.
3
 

 Other law enforcement departments, such as Detroit, have also had problems with 

meeting the federal requirements.  That city’s monitor, a lawyer, Sheryl Robinson Wood, 

resigned after disclosure of her affair with the mayor at the time.  Detroit sued to recover the $10 

million she and her company had been paid.
4
  In other developments, two subsequent Detroit 

police chiefs resigned after disclosures of their affairs with the same subordinate.
5
  And former 

Detroit police chief Kwame M. Kilpatrick, who lied under oath about his affair with his chief of 

staff, Christine Beatty, resigned under pressure of that relationship and several federal 

indictments.  He was convicted and sentenced to 28 years in prison.  In June 2016, the U.S. 

Supreme Court refused to hear his appeal.  Beatty, who pleaded guilty to two felony counts of 

obstructing justice, was sentenced to 120 days in jail followed by five years’ probation.  She was 

required to pay $100,000 in restitution. 

 

                                                 
3. “U.S. Charges 18 Sheriff’s Officers in Inquiry into Misconduct at Los Angeles Jails,” New York Times 

(December 10, 2013), p. 15.  See also “U.S. Says Sheriff’s Deputies Violated Rights,” Los Angeles Times 

(June 29, 2013), p. 1. 

4. ”Some Chiefs Chafing as Justice Dept. Keeps Closer Eye on Policing,” New York Times (July 28, 2013), p. 

14. 

5. “Detroit Police Chief Resigns over Affair with Officer,” New York Times (October 9, 2012), p. 16. 
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Supplement 12.17.  Herring v. United States: The Exclusionary Rule Challenged 

In January 2009, by a 5-4 vote, the U.S. Supreme Court decided Herring v. United States, in 

which the Court refused to uphold the exclusionary rule after police made a mistake in executing 

a warrant.  In Pearson v. Callahan,
1
 the Court held that the police are immune from liability if 

they enter a home to search without a warrant after they get a signal from an informer who is 

inside the house.  Some believe these cases are forerunners to the abolition of the exclusionary 

rule, which results in the exclusion of evidence from trial if there were improprieties in the 

methods of securing that evidence.  Chief Justice Roberts wrote the opinion in Herring v. United 

States, which is excerpted here. 

Herring v. United States 
555 U.S. 135 (2009), cases and citations omitted 

Roberts, C.J., delivered the opinion of the Court, in which Scalia, Kennedy, Thomas, and 

Alito, JJ., joined.  Ginsburg J., filed a dissenting opinion, in which Stevens, Souter, and Breyer,  

JJ., joined.  Breyer, J., filed a dissenting opinion, in which Souter, J., joined. 

The Fourth Amendment forbids "unreasonable searches and seizures," and this usually 

requires the police to have probable cause or a warrant before making an arrest.  What if an 

officer reasonably believes there is an outstanding arrest warrant, but that belief turns out to be 

wrong because of a negligent bookkeeping error by another police employee?  The parties here 

agree that the ensuing arrest is still a violation of the Fourth Amendment, but dispute whether 

contraband found during a search incident to that arrest must be excluded in a later prosecution.  

Our cases establish that such suppression is not an automatic consequence of a Fourth 

Amendment violation.  Instead, the question turns on the culpability of the police and the 

potential of exclusion to deter wrongful police conduct.  Here the error was the result of isolated 

negligence attenuated from the arrest.  We hold that in these circumstances the jury should not be 

barred from considering all the evidence. . . . 

Thus, even if there were a Fourth Amendment violation, there was "no reason to believe 

that application of the exclusionary rule here would deter the occurrence of any future.” . . . [The 

Court reviewed the judicial history of the case.] 

 When a probable-cause determination was based on reasonable but mistaken 

assumptions, the person subjected to a search or seizure has not necessarily been the victim of a 

constitutional violation.  The very phrase "probable cause" confirms that the Fourth Amendment 

does not demand all possible precision. . . . The Fourth Amendment protects "[t]he right of the 

people to be secure in their persons, houses, papers, and effects, against unreasonable searches 

and seizures," but "contains no provision expressly precluding the use of evidence obtained in 

violation of its commands."  Nonetheless, our decisions establish an exclusionary rule that, when 

applicable, forbids the use of improperly obtained evidence at trial.  We have stated that this 

judicially created rule is "designed to safeguard Fourth Amendment rights generally through its 

deterrent effect." . . . 

The fact that a Fourth Amendment violation occurred—i.e., that a search or arrest was 

unreasonable—does not necessarily mean that the exclusionary rule applies.  Indeed, exclusion 

                                                 
1. Pearson v. Callahan, 555 U.S. 22 (2009). 
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"has always been our last resort, not our first impulse," and our precedents establish important 

principles that constrain application of the exclusionary rule.  

First, the exclusionary rule is not an individual right and applies only where it "'result[s] 

in appreciable deterrence.'" We have repeatedly rejected the argument that exclusion is a 

necessary consequence of a Fourth Amendment violation.  Instead we have focused on the 

efficacy of the rule in deterring Fourth Amendment violations in the future. 

In addition, the benefits of deterrence must outweigh the costs. "We have never suggested 

that the exclusionary rule must apply in every circumstance in which it might provide marginal 

deterrence." . . .  The principal cost of applying the rule is, of course, letting guilty and possibly 

dangerous defendants go free—something that "offends basic concepts of the criminal justice 

system." "[T]he rule's costly toll upon truth-seeking and law enforcement objectives presents a 

high obstacle for those urging [its] application." [The Court discussed the precedent cases 

concerning the exclusionary rule.] . . . 

Indeed, the abuses that gave rise to the exclusionary rule featured intentional conduct that 

was patently unconstitutional. . . .  

 To trigger the exclusionary rule, police conduct must be sufficiently deliberate that 

exclusion can meaningfully deter it, and sufficiently culpable that such deterrence is worth the 

price paid by the justice system.  As laid out in our cases, the exclusionary rule serves to deter 

deliberate, reckless, or grossly negligent conduct, or in some circumstances recurring or systemic 

negligence.  The error in this case does not rise to that level. 

We do not suggest that all recordkeeping errors by the police are immune from the 

exclusionary rule. . . .  If the police have been shown to be reckless in maintaining a warrant 

system, or to have knowingly made false entries to lay the groundwork for future false arrests, 

exclusion would certainly be justified under our cases should such misconduct cause a Fourth 

Amendment violation. . . . 

We conclude that when police mistakes are the result of negligence . . . rather than 

systemic error or reckless disregard of constitutional requirements, any marginal deterrence does 

not "pay its way." 

_____________________________________________ 

Subsequent to the Herring case, the U.S. Supreme Court decided Davis v. United States, 

in 2011.  In his opinion for the Court, Justice Samuel Alito discussed the constitutional 

prohibition against unreasonable searches and seizures, noting that the federal constitution gave 

no specifics about how to enforce that right.  To assist, the U.S. Supreme Court enunciated the 

exclusionary rule, which bars the prosecution from introducing evidence that violates the 

unreasonable search and seizure rule.  “The question here is whether to apply this sanction when 

the police conduct a search in compliance with binding precedent that is later overruled.”  Justice 

Alito articulated the Court’s holding as follows: 

Because suppression would do nothing to deter police misconduct in these circumstances, 

and because it would come at a high cost to both the truth and the public safety, we hold 
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that searches conducted in objectively reasonable reliance on binding appellate precedent 

are not subject to the exclusionary rule.
2
 

 

                                                 
2. Davis v. United States, 564 U.S. 229(2011). 
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Supplement 12.18. Civil Suits Against Police for Illegal Behavior 

One way to attempt to control police is to permit alleged victims of illegal police behavior to sue 

the police and the city in civil court. Jackson v. Brister illustrates.  In this case, police were 

summoned to a bank where a person was attempting to cash a forged check.  When the customer 

saw the police, she quickly exited the bank, got in her car, and sped away.  The police followed, 

and the high-speed chase resulted in a crash of the suspect’s car with another car, killing the 

driver.  The estate of the deceased sued the police department and the city for civil damages for 

wrongful death.  The case was appealed to the Mississippi Supreme Court, which ruled that the 

usual immunity provided to police for civil damages does not apply when officers act recklessly 

with disregard for human life.  The department policies permit high-speed chases only when a 

serious crime has been committed and when a reasonable person would assume that the alleged 

suspect is more dangerous to the community than a high-speed chase is.  In this particular case, 

noted the Mississippi court, the police could have gotten the license plate number, located the 

suspect, and arrested her, thus making a high-speed chase unnecessary.
1
 

 The U.S. Supreme Court has held that police have qualified immunity from civil liability 

for violating the Fourth Amendment if they enter a home to search without a warrant after they 

get a signal from an informer who is inside the house.  The appellant in Pearson v. Callahan 

alleged that police gave $100 to the informer to buy illegal drugs from Afton Callahan.  Callahan 

admitted the informer to his home, and the informer signaled to the police.  The police entered 

without a warrant, searched the home, found illegal drugs, and arrested Callahan.  He was tried 

and convicted.  The state courts ruled that the police action constituted an unconstitutional search 

and excluded the evidence.  Callahan sued Pearson and other law enforcement agents.  The U.S. 

Supreme Court did not rule on the constitutionality of the search but held that the officers had 

qualified immunity from civil liability because the unlawfulness of their conduct had not been 

clearly established.
2
 

Also in 2012, the U.S. Supreme Court refused to hear and decide the issue of qualified 

immunity in a case involving Seattle police who used a Taser on a seven-months pregnant 

woman who refused to exit her vehicle when stopped for speeding in a school zone (she was 

going 32 m.p.h., 12 miles over the limit).  The Ninth Circuit Court of Appeal held that the 

officers used excessive force but that they had immunity because the law was unclear.  The 

officers asked the U.S. Supreme Court to hear the case, maintaining that the ruling on use of 

force “effectively strips officers of the authority to use any pain compliance technique to control 

an actively resisting arrestee.”  The Supreme Court refused to hear the case, thus leaving the 

lower court’s decision standing.
3
 

Finally, in 2016, New Orleans settled three lawsuits from the police brutality incidents 

during Hurricane Katrina, for $13.3 million.
4
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4. “New Orleans Settles Three Katrina-Era Police Brutality Cases for $13.3 Million,” New  York Times 
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Chapter 13.  Court Systems 

Supplement 13.1.  Transfer of Juveniles from the Juvenile Court to Adult Criminal Courts 

Successful constitutional challenges have been made to some automatic waivers from juvenile to 

criminal courts.  For example, the Delaware provision that a juvenile who turns 18 before trial 

should be transferred to an adult criminal court automatically if one or more listed crimes (such 

as murder) were charged was held to violate the state and federal constitutions because it 

removed from the judiciary the authority to make the transfer decision.  In essence, the decision 

was made by the prosecutor, who had the power to effect a transfer by bringing charges of a 

listed offense.
1
  

In 2013, a Texas appeals court held, among other issues, that the juvenile court abused its 

discretion when it certified to a criminal court a juvenile who was accused of murder. Cameron 

Moon, 16, was convicted and sentenced to 30 years in prison.  The evidence showed that when 

Moon was very young, his parents divorced and that when he was two and a half years old, his 

mother gave birth to a daughter, whom she suffocated and discarded in the trash.  She was 

convicted of capital murder but sentenced to life without parole, and Moon never saw her again.  

The murder Moon committed occurred one year after he learned of his mother’s crime, 

conviction, and sentence.  The First District Court of Appeals of Texas held that the evidence 

was legally insufficient to support the juvenile court’s findings concerning Moon’s sophistication 

and maturity, the likelihood that he could be rehabilitated, and the prospect of protecting the 

public.   

Under these circumstances, we hold that the juvenile court abused its discretion when it 

certified Moon as an adult and transferred his case to the district court.
2
 

There is also the issue of the impact that trial in an adult criminal court has on a juvenile.  

A limited study of juveniles who were transferred to adult criminal courts, compared with 

similarly situated ones who were not transferred, found that the transferred juveniles were 

negatively impacted at sentencing.  The study also found differences in terms of the counties in 

which the juveniles were processed.
3
 

 Research also shows that juveniles who are processed through adult criminal courts are 

assessed significantly longer sentences than young adults in those courts, and this is particularly 

the case for drug offenders.   

Juveniles transferred to adult court for drug crimes received sentences that were more 

than six times as severe as similar young adults in adult court. . . .  

This result indicates that not only are the “get tough” transfer policies leading to 

substantially disproportionate punishments for juvenile offenders on average but also that 
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3. Benjamin Steiner, “The Effects of Juvenile Transfer to Criminal Court on Incarceration Decisions,” Justice 

Quarterly 26(1) (March 2009): 77-106. 
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the brunt of this disparity is manifest among nonviolent offenders for whom these 

policies initially were not designed to target.
4
 

The Campaign for Youth Justice states that the organization is “dedicated to ending the 

practice of trying, sentencing, and incarcerating youth under the age of 18 in the adult criminal 

justice system.”
5
 

 

                                                 
4. Megan C. Kurlychek and Brian D. Johnson, “Juvenility and Punishment: Sentencing Juveniles in Adult 

Criminal Court,” Criminology 48(3) (August 2010): 725-758; quotation is on p. 747. 

5. Campaign for Youth Justice, “Mission and Goals,” http://www.campaignforyouthjustice.org/about-

us/mission-and-goals, accessed January 3, 2015. 
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Supplement 13.2.  Life Without Parole for Juveniles: The Issues 

Life without parole (LWOP) for juveniles is a controversial issue.  It is argued that juveniles who 

commit serious, especially violent crimes, should be punished as adults.  But many professionals 

believe that most juveniles can be rehabilitated.  Perhaps the major reason submitted for not 

sentencing juveniles to LWOP is the same reason for not executing them: They are, stated 

simply, different.  The American Medical Association and the American Academy of Child and 

Adolescent Psychiatry submitted briefs to the U.S. Supreme Court prior to that Court’s 

consideration of the issue of sentencing juveniles to LWOP.  In their brief, these two groups 

stated as follows: 

The adolescent’s mind works differently from ours.  Parents know it.  This Court has said 

it. Legislatures all over the world have presumed it for decades or more.  And scientific 

evidence now sheds light on how and why adolescent behavior differs from adult 

behavior. . . . [R]ecent advances in brain-imaging technology confirm that the very 

regions of the brain that are associated with voluntary behavior control and regulation of 

emotional response and impulsivity are structurally immature during adolescence.  

Studies have also revealed that these structural immaturities are consistent with age-

related differences in both brain function and behavior.
1
 

In 2010, the U.S. Supreme Court considered the issue of LWOP for juveniles and held 

that the sentence is cruel and unusual under the facts of Graham v. Florida.  The Court’s opinion 

is excerpted below.  That same day, the Court dismissed a second case from Florida, Sullivan v. 

State, which also involved a teen, Joe Harris Sullivan, who was arrested at the age of 13 for 

allegedly sexually assaulting an elderly woman after he and two older codefendants committed a 

burglary in her residence.  The U.S. Supreme Court had agreed to review both Florida cases but 

dismissed Sullivan’s case, stating that the decision to review it was “improvidently granted.”  

The justices may have made that decision based on the fact that the Graham case applied more 

widely given his age, because there were some procedural issues with that case, or for any other 

reason.
2
  

Graham v. Florida 

560 U.S. 48 (2010), cases and citations omitted 

Kennedy, J., delivered the opinion of the Court, in which Stevens, Ginsburg, Breyer, and 

Sotomayor, JJ., joined. Stevens, J., filed a concurring opinion, in which Ginsburg and 

Sotomayor, JJ., joined.  Roberts, C.J., filed an opinion concurring in the judgment.  Thomas, J., 

filed a dissenting opinion, in which Scalia, J., joined, and in which Alito, J., joined in part.  Alito, 

J., filed a dissenting opinion. 

The issue before the Court is whether the Constitution permits a juvenile offender to be 

sentenced to life in prison without parole for a nonhomicide crime. The sentence was imposed by 

the State of Florida. Petitioner challenges the sentence under the Eighth Amendment’s Cruel and 

Unusual Punishments Clause, made applicable to the States by the Due Process Clause of the 

Fourteenth Amendment.   

                                                 
1. “Brief for the American Medical Association and the American Academy of Child and Adolescent 

Psychiatry as Amici Curiae in Support of Neither Party,” submitted to the U.S. Supreme Court in the case 

of Graham v. Florida (July 23, 2009), pp. 2, 3. 

2. Graham v. Florida, 560 U.S. 48 (2010); Sullivan v. Florida, 560 U.S. 181 (2010). 
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Petitioner is Terrance Jamar Graham. He was born on January 6, 1987. Graham’s parents 

were addicted to crack cocaine, and their drug use persisted in his early years. Graham was 

diagnosed with attention deficit hyperactivity disorder in elementary school. He began drinking 

alcohol and using tobacco at age 9 and smoked marijuana at age 13. . . .  

[Graham and three other juveniles were charged with attempted robbery and armed 

burglary with assault or battery when Graham was 16. He entered guilty pleas under a plea 

agreement, which was accepted by the court. Adjudication was withheld and he was sentenced to 

concurrent three-year probation terms.] Graham was required to spend the first 12 months of his 

probation in the county jail, but he received credit for the time he had served awaiting trial. . . . 

[Less than six months after Graham was released, he was arrested in a home-invasion 

robbery case in which weapons were involved. His probation officer notified the court that his 

client had violated the terms of his probation by associating with people in criminal activities and 

being in possession of a firearm. Approximately a year later, hearings were held on these issues, 

with Graham appearing before a different judge. Graham was found guilty of the two original 

charges, armed burglary and attempted armed robbery, and sentenced to the maximum sentence 

that the law permitted for each charge: life for the first and 15 years for the second. Florida had 

abolished its parole system, which meant that Graham would be in prison for his entire life 

unless he received clemency from the executive branch. The Court reviewed its precedent cases 

concerning cruel and unusual punishment in sentencing. The Court considered state statutes, 

noting that LWOP sentences for juveniles who have not committed homicides are rare, with only 

129 juveniles serving the sentence at that time. Of those, 77 were in Florida, and the other 52 

were in only 10 other states.] 

Once in adult court, a juvenile offender may receive the same sentence as would be given 

to an adult offender, including a life without parole sentence. . . . 

For example, under Florida law a child of any age can be prosecuted as an adult for 

certain crimes and can be sentenced to life without parole. The State acknowledged at oral 

argument that even a 5-year-old, theoretically, could receive such a sentence. . . . The sentencing 

practice now under consideration is exceedingly rare. And “it is fair to say that a national 

consensus has developed against it.” 

[The Court stated that national consensus is not the final determinant of whether a 

sentence is cruel and unusual; that determination is for the Court. The Court referred to its 

decision in Roper v. Sullivan, where it held that capital punishment for juveniles is cruel and 

unusual. The Court saw no reason to revisit that decision.] 

The Court has recognized that defendants who do not kill, intend to kill, or foresee that 

life will be taken are categorically less deserving of the most serious forms of punishment than 

are murderers. . . . 

It follows that, when compared to an adult murderer, a juvenile offender who did not kill 

or intend to kill has a twice diminished moral culpability. The age of the offender and the nature 

of the crime each bear on the analysis. 

As for the punishment, life without parole is “the second most severe penalty permitted 

by law.” . . . The State does not execute the offender sentenced to life without parole, but the 

sentence alters the offender’s life by a forfeiture that is irrevocable. It deprives the convict of the 

most basic liberties without giving hope of restoration . . . [except for clemency. The Court 
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quoted another court that overturned a LWOP sentence for a juvenile as saying] that LWOP 

“means denial of hope; it means that good behavior and character improvement are immaterial; it 

means that whatever the future might hold in store for the mind and spirit of [the convict], he 

will remain in prison for the rest of his days.” [The Court then reviewed its precedent cases 

concerning LWOP for adults.] . . . 

Life without parole is an especially harsh punishment for a juvenile. Under this sentence 

a juvenile offender will on average serve more years and a greater percentage of his life in prison 

than an adult offender. . . . 

With respect to life without parole for juvenile nonhomicide offenders, none of the goals 

of penal sanctions that have been recognized as legitimate—retribution, deterrence,  

incapacitation, and rehabilitation—provides an adequate justification. [The Court discussed each 

of these goals.] . . . 

In sum, penological theory is not adequate to justify life without parole for juvenile 

nonhomicide offenders. This determination; the limited culpability of juvenile nonhomicide 

offenders; and the severity of life without parole sentences all lead to the conclusion that the 

sentencing practice under consideration is cruel and unusual. This Court now holds that for a 

juvenile offender who did not commit homicide the Eighth Amendment forbids the sentence of 

life without parole. . . . Terrance Graham’s sentence guarantees he will die in prison without any 

meaningful opportunity to obtain release, no matter what he might do to demonstrate that the bad 

acts he committed as a teenager are not representative of his true character, even if he spends the 

next half century attempting to atone for his crimes and learn from his mistakes. The State has 

denied him any chance to later demonstrate that he is fit to rejoin society based solely on a 

nonhomicide crime that he committed while he was a child in the eyes of the law. This the 

Eighth Amendment does not permit. [The Court notes that LWOP is rejected the world over but 

emphasizes that is not the controlling reason for its holding. The majority concludes its opinion:] 

The Constitution prohibits the imposition of a life without parole sentence on a juvenile 

offender who did not commit homicide. A State need not guarantee the offender eventual release, 

but if it imposes a sentence of life it must provide him or her with some realistic opportunity to 

obtain release before the end of that term. The judgment of the First District Court of Appeal of 

Florida affirming Graham’s conviction is reversed, and the case is remanded for further 

proceedings not inconsistent with this opinion. 

________________________________________________________ 

In 2012, the U.S. Supreme Court considered two cases involving teen defendants who 

were convicted of murder and sentenced to a mandatory life without parole sentence.  The 

Court’s decision was announced in Miller v. Alabama, which involved a 14-year-old male 

defendant who, with a friend, beat his neighbor and set fire to the victim’s home (a trailer). 

Justice Elena Kagan wrote the opinion for the Court, noting that the mandatory sentence left the 

trial judge no discretion to decide whether a different punishment (e.g., life with the possibility of 

parole) would be more appropriate given the “lessened culpability” and greater “capacity for 

change” of juveniles.  Justice Kagan stated the Court’s holding succinctly as follows: 
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We therefore hold that mandatory life without parole for those under the age of 18 at the 

time of their crimes violates the Eighth Amendment’s prohibition on “cruel and unusual 

punishment.”
3
 

In 2016, in Montgomery v. Louisiana, the U.S. Supreme Court held that Miller v. 

Alabama must be applied retroactively, stating: 

The Court now holds that when a new substantive rule of constitutional law controls the 

outcome of a case, the Constitution requires state collateral review courts to give 

retroactive effect to that rule. . . . Miller announced a substantive rule that is retroactive in 

cases on collateral review. . . . Like other substantive rules, Miller is retroactive because 

it “necessarily carr[ies] a significant risk that a defendant”—here, the vast majority of 

juvenile offenders—“faces a punishment that the law cannot impose upon him.”
4
 

 These U.S. Supreme Court decisions prohibit mandatory life without parole for those 

under 18 but do not answer the question of whether courts may assess what is, in effect, life 

without parole by handing down long sentences.  The issue was faced by the Florida Supreme 

Court in 2015, when that court reversed the 70-year prison sentence of 14-year-old Shimeek 

Gridine, who fired at a man whom he attempted to rob.  The victim was not seriously wounded; 

Gridine was tried in a criminal court and found guilty.  The Florida Supreme Court held that, in 

light of Graham, Gridine’s 70-year sentence was unconstitutional.
5
 Finally, some states, such as 

Iowa (in 2016), have categorically banned life without parole for juveniles.
6
 

 

                                                 
3. Miller v. Alabama, 132 S. Ct. 2455 (2012). 

4. Montgomery v. Louisiana, l36 S. Ct. 718 (2016). 

5. Gridine v. Florida, 2015 Fla. LEXIS 532 (Fla. 2015). 

6. See State v. Sweet, 879 N.W.2d 811 (Iowa 2016). 
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Supplement 13.3. Truancy Courts 

Some jurisdictions have special courts to deal with students who miss school without 

authorization or permitted excuses.  In 2003, Texas established truancy courts, and skipping 

school was a Class C criminal misdemeanor. The courts were handled differently throughout the 

state, but in one jurisdiction, Dallas, the procedures were challenged by parents and investigated 

by the U.S. Department of Justice. In 2012, Dallas courts collected $2.9 million in fines from 

truancy courts.  Students were not only fined but, in some cases, handcuffed and arrested on 

school property.  Those 17 and older could be jailed for failure to pay their fines.  In the summer 

of 2013, school officials agreed to stop that practice while attempts were made to improve the 

truancy court system in Dallas.  The Texas legislature passed a bill that would have required 

school systems to implement detailed improvement plans for truant students, set deadlines for 

improvement, and provide counseling before making arrests, but the governor vetoed the bill.  

Supporters of the truancy courts maintain that students who are chronically truant often drop out 

of school, commit delinquent or criminal offenses, have trouble holding jobs, and so on; thus, 

they must be apprehended.
1
  Governor Rick Perry vetoed S.B. 1234 in June 2013. In 2015, 

Governor Greg Abbott signed House Bill 2398, which decriminalized truancy.  The extensive 

bill requires schools to establish programs to deal with truancy, with the truancy court as a last 

resort.  That court can fine a student $100, take away his or her driving privileges, or refer 

students to the juvenile court. 

 

                                                 
1. “Truancy Courts Earn Foes in Dropout Fight,” Dallas Morning News (June 17, 2013), p. 1; “Mend ’Em, 

Don’t End ’Em,” Dallas Morning News editorial (June 19, 2013).  
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Supplement 13.4. Research on Domestic Violence Courts 

A study of four domestic violence courts in San Diego, California, where the first such court was 

introduced in 1997, found that the specialized courts focusing only on intimate personal violence  

(IPV) were able to solve problems faster and with lower recidivism rates.  This study emphasized 

that the judge hears all phases of a case from the initial filings through the monitoring of 

treatment.  In this jurisdiction, prior to the existence of the specialized domestic violence court, 

some offenders appeared before as many as nine judges.  This made it easier for the offenders to 

succeed in ignoring some court orders and to delay enrolling in the 52-week required domestic 

violence education program.  The study emphasized that the sooner the offender gets into a 

treatment program, the more effective that treatment will be.  Thus, counseling should be made 

available when the offender is still in custody.
1
 

But is treatment always effective?  In a Florida study on male IPV perpetrators, 

investigators separated the offenders into two groups: One group received probation and court-

mandated counseling; the other received only probation.  After one year, the results showed “no 

significant differences [between the two groups] . . . in their attitudes, beliefs, and behaviors 

regarding domestic violence; both groups were equally likely to engage in both minor and severe 

partner abuse.”  The investigators found no significant differences between the two groups in re-

arrest rates.
2
  Other researchers warn that mandatory arrest with no follow-up may not solve any 

problems.  “Unless criminal justice responses deal with the violence that gave rise to the arrest, 

intervention is unlikely to be effective and repeat offenses should be expected.”
3
 

 Criminologists who researched the effectiveness of a domestic violence court in South 

Carolina found that the court was effective in enhancing both law enforcement and victim safety.  

After the court was established, domestic violence arrests increased, but compared with a control 

sample, those offenders processed through the domestic violence court had significantly lower 

re-arrest rates for domestic violence.  The researchers concluded that the findings underscored 

the “benefits of a coordinated response to domestic violence and the ability of local communities 

to act in a proactive manner toward the crime of domestic violence.”
4
 

Domestic violence courts have the ability to mobilize and coordinate services that can be 

used to protect the victim and to punish and rehabilitate the offender.  In a provocative article 

briefly tracing the history of official reaction to domestic violence, researchers suggested that 

institutions that have dealt with the issue are male dominated and favor “masculine approaches to 

implementing domestic violence policy.”  That began with legislation that permitted men to 

discipline their wives, even physically.  The authors concluded that the movement to mandatory 

arrest with no treatment provisions should give way to “more collaborative, interagency 

                                                 
1. Domestic Violence Court: Evaluation Report for the San Diego County Domestic Violence Courts, as cited 

in “Domestic Violence Courts Said to Reduce Recidivism,” Criminal Justice Newsletter 31(4) (December 

19, 2000): 4. 

2. Lynette Feder and Laura Dugan, “A Test of the Efficacy of Court-Mandated Counseling for Domestic 

Violence Offenders: The Broward Experiment,” Justice Quarterly 19(2) (June 2002): 343-375; quotation is 

on p. 343. 

3. Rebecca Emerson Dobash, “Domestic Violence: Arrest, Prosecution, and Reducing Violence,” 

Criminology & Public Policy 2(2) (March 2003): 313-318; quotation is on p. 317. 

4. Angela R. Gover et al., “Combating Domestic Violence: Findings from an Evaluation of a Local Domestic 

Violence Court,” Criminology & Public Policy 3(1) (November 2003): 109-132; quotation is on p. 128. 
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approaches. . . .  These strategies need to focus on equalizing the power of social service 

agencies with that of the police to provide services to both the victims and offenders of DV 

[domestic violence.]”
5
 

 

                                                 
5. Faith E. Lutze and Megan L. Symons, “The Evolution of Domestic Violence Policy Through Masculine 

Institutions: From Discipline to Protection to Collaborative Empowerment,” Criminology & Public Policy 

2(2) (March 2003): 319-328; quotation is on p. 325. 
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Supplement 13.5. Drug Courts: Are They Successful? 

Criminologists have studied drug courts and reported successful results. Investigators who 

studied 235 drug offenders, randomly assigned to a drug treatment court (DTC) or to “treatment 

as usual,” found less recidivism among those assigned to the DTC.  These investigators 

emphasized the importance of drug treatment programs and drug courts.  They disagreed with 

the advocates of an approach referred to as coerced abstinence, which involves screening 

parolees and probationers for drug abuse, administering frequent drug tests, and applying 

sanctions when continued drug use is discovered.  Coerced abstinence does not involve drug 

treatment or judicial monitoring, as is characteristic of drug treatment courts.
1
  

 In addition to evaluating whether drug courts work, researchers should consider two 

other factors: First, if the courts work, they should ask why. Second, what is the role drug courts 

play “as catalysts for broader change in the judicial system”?
2
  Further, policy makers need to 

accept the fact that drug courts are not a magic bullet; there are failures.  Policy makers must be 

prepared to counter the arguments that drug courts are soft on crime and that coercive treatment 

increases the chances that the offenders (overrepresented by minorities) will eventually be 

incarcerated.  An examination of these concerns in a Baltimore drug court did not uncover 

evidence to support them.
3
 

At the annual meeting of the National Association of Drug Court Professionals in June 

2010, then–U.S. Attorney General Eric Holder told the participants that drug courts, a top 

priority in the Department of Justice, must be available to more addicts, especially juveniles. 

“You have proven that redemption and rehabilitation are possible.”
4
 

The Bureau of Justice Assistance reported that between October 2014 and March 2015, 

“[a] total of 12,227 participants were enrolled in BJA-funded drug courts” representing a 2,432 

increase over the period April-September 2014.  The average graduation rate was 49.8 percent, 

which was a slight decrease from the previous six-month period.  Fewer than 27 percent of the 

participants in the program tested positive for illegal substance use.
5
 

Not all agree that graduation rate should be the measure of success of drug courts.  Some 

argue that recidivism (or the lack thereof) is the best measure.  Furthermore, the type of 

neighborhood and race play a role in success.  One recent study reported that whites have higher 

                                                 
1. Denise C. Gottfredson et al., “Effectiveness of Drug Treatment Courts: Evidence from a Randomized 

Trial,” Criminology & Public Policy 2(2) (March 2003): 171-196, referring to the work of Mark A. R. 

Kleiman, “Controlling Drug Use and Crime with Testing, Sanctions, and Treatment,” in Drug Addiction 

and Drug Policy: The Struggle to Control Dependence, eds. Philip Heyman and William N. Brownsberger 

(Cambridge, MA: Harvard University Press, 2001).  For a more recent study showing effective results for 

drug courts, see Deborah Koetzle Shaffer, “Looking Inside the Black Box of Drug Courts: A Meta-Analytic 

Review,” Justice Quarterly 28(3) (June 2011): 493-521. 

2. John S. Goldkamp, “The Impact of Drug Courts,” Criminology & Public Policy 2(2) (March 2003): 197-

205; quotation is on p. 199. 

3. Adele Harrell, “Judging Drug Courts: Balancing the Evidence,” Criminology & Public Policy 2(2) (March 

2003): 207-212. 

4. Quoted in “Holder Sees Drug Courts as a Lifeline,” The Sentencing Project (June 4, 2010), 

http://www.sentencingproject.org, accessed August 5, 2013. 

5. Bureau of Justice Assistance, “Adult Drug Court,” https://www.bjs.gov, accessed August 5, 2016. 
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success rates than non-whites but that “black clients face greater threats to success as a result of 

the neighborhoods in which they live.”
6
 

There is also evidence that juvenile drug courts are not as effective as adult drug courts 

and that juvenile drug courts are not very effective in reducing recidivism.
7
 

 

                                                 
6. Daniel Howard, “Race, Neighborhood, and Drug Court Graduation,” Justice Quarterly 33(1) (February 

2016): 159-184; quotation is on p. 179. 

7. See Christopher J. Sullivan et al., “Juvenile Drug Courts and Recidivism: Results from a Multisite 

Outcome Study,” Justice Quarterly 33(2) (March 2016): 291-318, for a review of the literature and the 

results of the authors’ research. 
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Supplement 13.6.  Mental Health Courts: A Success? 

Mental health issues are commanding attention as increasing numbers of violent criminal acts are 

associated with mentally ill offenders. One solution has been to develop mental health courts, 

beginning in the late 1990s, but are they successful? 

In general, the limited research in this field does show some success.  For example, there 

is evidence that processing mentally ill offenders through mental health courts results in reduced 

recidivism, although there are some methodological problems with some of the research.
1
 

The Office of National Drug Control Policy spotlighted mental health issues in 2013 by 

declaring July as National Minority Mental Health Awareness Month.  In April of that year, a 

federal judge in California ordered judges in immigration courts in three states (Arizona and 

Washington, in addition to California) to provide legal aid for immigrants facing deportation in 

those courts.  Unlike criminal defendants, immigrants facing deportation are not entitled to have 

attorneys appointed at the court’s expense.  The Obama administration requested Congress to 

overhaul the immigration system and to provide for legal assistance for mentally challenged and 

unaccompanied minor immigrants.
2
 But the president was not successful in his attempts to get 

action from Congress — or from the U.S. Supreme Court. 

The Justice Center for the Council of State Governments published a summary of 

research on mental health courts.  Included in that publication are the following statements: 

 “Mental health courts accept individuals charged with a wide variety of offenses and may 

focus on individuals charged with misdemeanor crimes, felonies, or both. . . .  

 Most courts accept primarily individuals diagnosed as having (or who show signs of 

having) serious mental illnesses. . . .  

 Many mental health court participants have co-occurring substance use disorders. . . . 

  Mental health court ‘team members’ usually include a judge, representatives from the 

prosecutor’s office and defense bar, probation or parole officers, and a case manager 

and/or representatives from the mental health treatment system. . . . 

 Mental health court teams employ a variety of sanctions tailored to participants’ specific 

circumstances to encourage them to comply with the terms of participation and their 

treatment plans. . . . 

 In some instances, mental health courts use jail time as a sanction for noncompliance. . . . 

 Research strongly suggests that mental health court participants have lower rates of new 

criminal charges while under court supervision than individuals with mental illnesses 

who go through the traditional criminal court system.  There is some empirical evidence 

to support the belief that this trend may continue after graduation, when individuals are 

no longer supervised by the court. . . . 

 There is some research to suggest that mental health court participants have lower rates of 

                                                 
1. See P. Ann Dirks-Linhorst et al., “Factors Associated with Mental Health Court Nonparticipation and 

Negative Termination,” Justice Quarterly 30(4) (August 2013): 681-710, for a review of the literature. 

2. “In a First, Judge Orders Legal Aid for Mentally Disabled Immigrants Facing Deportation,” New York 

Times (April 25, 2013), p. 18. 
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recidivism after one year of participation than before enrolling in the court.  No studies 

have found that participants are more likely to be arrested. . . .  

 There is some research to suggest that the criminal justice outcomes of mental health 

court participants who graduate are better than those of individuals who start but do not 

complete the program or whose cases are processed by the traditional court system. . . . 

 There is some research to suggest that mental health courts are a more effective means of 

connecting individuals with treatment services than the traditional court system or jails. . . 

. 

 There is some empirical evidence to support the belief that, when compared with 

participants’ mental health status before enrollment, mental health courts have a positive 

effect on participants’ mental health. . . . 

  There is some research to suggest that over time mental health courts have the potential 

to lead to cost savings through lower recidivism and the associated jail and court costs 

and through a reduction in use of the most expensive types of mental health treatment.”
3
 

 

                                                 
3. Lauren Almquist and Elizabeth Dodd, Council of State Governments Justice Center, Mental Health Courts: 

A Guide to Research-Informed Policy and Practice (September 10, 2009), pp. 726, 

https://csgjusticecenter.org, accessed December 28, 2013.  
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Supplement 13.7. Improper Prosecution: The Duke Lacrosse Alleged Rape Case 

Three white male lacrosse players were accused of raping a black woman, who was hired to 

dance at a party they attended.  Despite weak evidence, exposed by the attorneys of the accused 

as well as by the media, Mike Nifong persisted in his efforts to prosecute the players.  This 

persistence led the university to cancel the rest of the lacrosse season and cost the coach his job.  

The student athletes were suspended from the university while they, their families, and their 

attorneys battled to clear their names.  Nifong was accused of engaging in a political battle to 

win an election (which he won).  Finally, in light of mounting evidence questioning the charges, 

Nifong dropped the rape charges but left intact the lesser charges of sexual assaults and 

kidnapping.  In 2007, Nifong recused himself, and the state investigated the charges, announcing 

later that not only were the charges being dropped but that the evidence showed the players were 

innocent.  Nifong was disbarred, resigned, and spent a night in jail for criminal contempt.  He 

also faced other charges.  The players brought civil charges against Nifong, the police, the lab 

personnel involved in the case, and the city for pursuing the prosecution of a weak case for 

political reasons.  The suit referred to the prosecution of the three players as “one of the most 

chilling episodes of premeditated police, prosecutorial and scientific misconduct in modern 

American history.”
1
  

In 2010, one of the players, Reade Seligmann, 24, graduated from Brown University with 

the intent to enter law school and, upon graduation, represent innocent defendants who have been 

convicted.  The media referred to him in these words: “Four years later, the scared kid from 

[New Jersey] . . . who was falsely charged in the notorious Duke lacrosse rape case is gone, 

replaced with a confident young man already working to change the legal system.”
2
  In 2014, 

after serving as a law clerk, Seligmann joined a law firm. 

 The woman who made the false allegations, Crystal Gail Mangum, 31, with assistance, 

wrote a book about her experiences, The Last Dance for Grace: The Crystal Mangum Story, 

published in 2008, in which she maintained that she was assaulted.  Kevin Finnerty, the father of 

one of the accused, said, “We view this as a desperate attempt by a desperate person to profit 

from a fictitious situation. . . . The three boys are moving on with their lives.  Obviously this 

woman is not.”
3
 In 2013, Mangum, was convicted of second-degree murder in the death of her 

boyfriend, who was stabbed.  She was sentenced to from 14 to 18 years in prison.
4
 

In 2014, the civil suits brought by the defendants in the Duke case were settled with a 

contribution to an organization that represents defendants who are allegedly wrongfully 

convicted.  Also in 2014, noted author William D. Cohen published a book about the case, The 

Price of Silence: The Duke Lacrosse Scandal, the Power of the Elite, and the Corruption of Our 

Great Universities. 

 

                                                 
1. “Seligman, Other Former Duke Lacrosse Players Sue Nifong,” University Wire (October 10, 2007), n.p. 

“Duke Guy’s Dramatic Comeback: Beat ‘Rape’ Smear,” New York Post (April 25, 2010), p. 24. 

2. “Ex-Duke Player Now Focuses on Exonerating Others,” The Star-Ledger (Newark, NJ) (May 30, 2010), p. 

1. 

3.       “Accuser Writes Book,” Newsday (New York) (October 24, 2008), p. 23. 

4. “Duke Lacrosse Accuser Convicted of Murder,” Dallas Morning News (April 23, 2013), p. 4. 
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Supplement 13.8.  Prosecutorial Misconduct  

Supplement 11.1 detailed the cases of several inmates who were released from prison after 

proof of their wrongful convictions. In some of those and other cases of wrongful conviction, the 

problems occurred when the prosecutor withheld evidence in a Brady violation, as discussed in 

the text.  One of the cases involved Michael Morton, who was released from a Texas prison after 

serving almost 25 years for a murder (of his wife) that he did not commit.  The court issued a 

blistering criticism of Ken Anderson, then a district judge, but at the time of Morton’s trial, the 

district attorney.  Anderson was arrested, booked, and released on $7,500 bail.  The judge stated, 

This court cannot think of a more intentionally harmful act than a prosecutor’s conscious 

choice to hide mitigating evidence so as to create an uneven playing field for a defendant 

facing a murder charge and a life sentence. 

The judge ruled that Anderson withheld two key pieces of evidence that could have exonerated 

Morton: (1) a police transcript revealing that Anderson’s son saw the murderer, witnessed the 

act, and said his father was not home at the time; and (2) information that a man parked a green 

van near the Morton home and was seen walking several times into a wooded area near the 

home.
1
 Anderson lost his law license, spent a few days in jail, and left the bench.     

In 2004, in Banks v. Dretke, the U.S. Supreme Court held that prosecution witnesses lied 

regarding the degree to which the prosecution rehearsed them, and when prosecutors heard 

testimony that they knew was false, they did not, as the Supreme Court stated, “raise a red flag.”  

The U.S. Supreme Court ruled that Delma Banks had a right to challenge his conviction as well 

as to be entitled to the vacating of his death penalty sentence.  According to the Court, “When 

police or prosecutors conceal significant exculpatory or impeaching material in the state’s 

possession, it is ordinarily incumbent on the state to set the record straight.”  The defense is not 

required to prove that prosecutors’ statements are false; rather, the defense has a right to assume 

that they are truthful.
2
 

In 2012, in Smith v. Cain, the U.S. Supreme Court again faced the issue of alleged 

prosecutorial abuse of discretion in a case involving an inmate convicted of five murders.  The 

only evidence the prosecutor had in the case was the testimony of a witness, but that witness 

gave conflicting statements of the crimes.  The prosecutor did not disclose to the defense that the 

witness said he could not clearly identify any of the alleged perpetrators of the murders.  The 

Court held that the defendant/appellant was entitled to a new trial.  Justice Clarence Thomas 

dissented, stating that the defense did not show a “reasonable probability” that the undisclosed 

evidence would have persuaded the jury to acquit him.
3
 

Cases will not always be reversed after proof of prosecutorial misconduct. Consider the 

prosecutor’s statements in Darden v. Wainwright, commenting that the defendant 

shouldn't be out of his cell unless he has a leash on him and a prison guard at the other 

end of that leash.  I wish [Mr. Turman] had had a shotgun in his hand when he walked in 

                                                 
1. Martha Neil, “Former DA Jailed After Judge Issues Scathing Opinion in Rare Texas Court of Inquiry,” 

American Bar Association Journal, http://www.abajournal.com, accessed April 26, 2013. 

2. Banks v. Dretke, 540 U.S. 668 (2004). 

3. Smith v. Cain, 565 U.S. 73 (2012). 
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the back door and blown [sic] his [Darden's] face off.  I wish I could see him sitting here 

with no face, blown away by a shotgun.
4
 

In this case, Darden attempted to rob Mrs. Turman in the Turman’s furniture store, and 

when Mr. Turman came in through the back door, Darden shot him. As the victim was dying, 

Darden sexually assaulted Mrs. Turman.  A young neighbor entered the store and tried to help 

Mr. Turman but was shot three times by Darden, who fled after the assault.  In his rush to escape, 

Darden had an automobile accident.  A witness to that accident testified that Darden was zipping 

his pants and buckling his belt.  Officers traced the car and, with this evidence, charged Darden 

with the crimes against the Turmans. During the trial, in addition to the quoted comment, the 

prosecutor said repeatedly that he wished Darden had used the gun to kill himself.  The U.S. 

Supreme Court held that, although the prosecutor's comments were improper, they were not 

sufficient to deny Darden a fair trial.  Four justices dissented.  In 1988, Darden was executed in 

Florida's electric chair.   Even when defendants gain a reversal of their convictions based on a 

Brady violation or other acts of prosecutorial misconduct, they may not be successful in civil 

suits concerning those actions. The following excerpt from Connick v. Thompson is illustrative.  

A jury awarded the defendant in this case $14 million. The U.S. Supreme Court did not agree.  

Connick v. Thompson 
563 U.S. 51 (2011), cases and citations omitted 

Thomas, J., delivered the opinion of the Court, in which Roberts, C.J., and Scalia, Kennedy, and 

Alito, JJ., joined.  Scalia, J., filed a concurring opinion, in which Alito, J., joined.  Ginsburg, J., 

filed a dissenting opinion, in which Breyer, Sotomayor, and Kagan, JJ., joined. 

 The Orleans Parish District Attorney’s Office now concedes that, in prosecuting 

respondent John Thompson for attempted armed robbery, prosecutors failed to disclose evidence 

that should have been turned over to the defense under Brady v. Maryland.  Thompson was 

convicted.  Because of that conviction Thompson elected not to testify in his own defense in his 

later trial for murder, and he was again convicted.  Thompson spent 18 years in prison, including 

14 years on death row.  One month before Thompson’s scheduled execution, his investigator 

discovered the undisclosed evidence from his armed robbery trial.  The reviewing court 

determined that the evidence was exculpatory, and both of Thompson’s convictions were 

vacated. 

After his release from prison, Thompson sued petitioner Harry Connick, in his official 

capacity as the Orleans Parish District Attorney, for damages.  Thompson alleged that Connick 

had failed to train his prosecutors adequately about their duty to produce exculpatory evidence 

and that the lack of training had caused the nondisclosure in Thompson’s robbery case.  The jury 

awarded Thompson $14 million, and the Court of Appeals for the Fifth Circuit affirmed by an 

evenly divided en banc court.  We granted certiorari to decide whether a district attorney’s office 

may be held liable under Section 1983 for failure to train based on a single Brady violation.  We 

hold that it cannot. . . . 

Although no prosecutor remembered any specific training session regarding Brady prior 

to 1985, it was undisputed at trial that the prosecutors were familiar with the general Brady 

requirements that the State disclose to the defense evidence in its possession that is favorable to 

the accused.  Prosecutors testified that office policy was to turn crime lab reports and other 

                                                 
4. Darden v. Wainwright, 447 U.S. 168 (1986). 
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scientific evidence over to the defense.  They also testified that, after the discovery of the 

undisclosed crime lab report in 1999, prosecutors disagreed about whether it had to be disclosed 

under Brady absent knowledge of Thompson’s blood type. 

 The jury rejected Thompson’s claim that an unconstitutional office policy caused the 

Brady violation, but found the district attorney’s office liable for failing to train the prosecutors.  

The jury awarded Thompson $14 million in damages, and the District Court added more than $1 

million in attorney’s fees and costs. . . . 

 The Brady violation conceded in this case occurred when one or more of the four 

prosecutors involved with Thompson’s armed robbery prosecution failed to disclose the crime 

lab report to Thompson’s counsel.  Under Thompson’s failure-to-train theory, he bore the burden 

of proving both (1) that Connick, the policymaker for the district attorney’s office, was 

deliberately indifferent to the need to train the prosecutors about their Brady disclosure 

obligation with respect to evidence of this type and (2) that the lack of training actually caused 

the Brady violation in this case.  Connick argues that he was entitled to judgment as a matter of 

law because Thompson did not prove that he was on actual or constructive notice of, and 

therefore deliberately indifferent to, a need for more or different Brady training.  We agree. 

Title 42, U.S.C. Section 1983 provides in relevant part: 

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of 

any State . . . subjects, or causes to be subjected, any citizen of the United States or other 

person within the jurisdiction thereof to the deprivation of any rights, privileges, or 

immunities secured by the Constitution and laws, shall be liable to the party injured in an 

action at law, suit in equity, or other proper proceeding for redress. . . . 

A municipality or other local government may be liable under this section if the governmental 

body itself “subjects” a person to a deprivation of rights or “causes” a person “to be subjected” to 

such deprivation.  But, under Section 1983, local governments are responsible only for “their 

own illegal acts.” They are not vicariously liable . . . for their employees’ actions. . . . 

[M]unicipal liability under Section 1983 attaches where—and only where—a deliberate 

choice to follow a course of action is made from among various alternatives by [the relevant] 

officials. 

[The Court concluded that there was no liability in this case.] 
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Supplement 13.9.  Public Defense Counsel for Indigents in Five New York Counties 

The Sixth Amendment right of defendants to have the assistance of counsel in criminal cases has 

been interpreted to include the right to counsel at the government’s expense.  In New York this 

responsibility was left to counties.  Nineteen plaintiffs filed a lawsuit claiming that they were in 

effect denied their right to counsel in the five represented counties.  The lawsuit carried the name 

of one of the plaintiffs, Kimberly Hurrell-Harring.  On May 6, 2010, the New York Court of 

Appeals decided that Ms. Hurrell-Harring and her co-litigants should be able to present their 

arguments at trial.  Following are some of that court’s arguments. 

Hurrell-Harring v. New York 

930 N.E.2d 217 (N.Y. 2010), citations and footnotes omitted 

Plaintiffs in this action, defendants in various criminal prosecutions ongoing at the time of the 

action’s commencement . . . contend that this arrangement, involving what is in essence a costly, 

largely unfunded and politically unpopular mandate upon local government, has functioned to 

deprive them and other similarly indigent defendants . . . of constitutionally and statutorily 

guaranteed representational rights. . . .  

 In addition to the foregoing allegations of outright non-representation, the complaint 

contains allegations to the effect that although lawyers were eventually nominally appointed for 

plaintiffs, they were unavailable to their clients—that they conferred with them little, if at all, 

were often completely unresponsive to their urgent inquiries and requests from jail, sometimes 

for months on end, waived important rights without consulting them, and ultimately appeared to 

do little more on their behalf than act as conduits for plea offers, some of which purportedly were 

highly unfavorable. It is repeatedly alleged that counsel missed court appearances, and that when 

they did appear they were not prepared to proceed, often because they were entirely new to the 

case, the matters having previously been handled by other similarly unprepared counsel.  There 

are also allegations that the counsel appointed for at least one of the plaintiffs was seriously 

conflicted and thus unqualified to undertake the representation. . . . 

[The court emphasized the importance of counsel at arraignment and during the period 

between arraignment and trial] when a case must be factually developed and researched, 

decisions respecting Grand Jury testimony made, plea negotiations conducted, and pre-trial 

motions filed.  Indeed, it is clear that “to deprive a person of counsel during the period prior to 

trial may be more damaging than denial of counsel during the trial itself.” . . . 

Similarly, while variously interpretable, the numerous allegations to the effect that 

counsel, although appointed, were uncommunicative, made virtually no efforts on their nominal 

clients’ behalf during the very critical period subsequent to arraignment, and, indeed, waived 

important rights without authorization from their clients, may be reasonably understood to allege 

non-representation rather than ineffective representation. 

Actual representation assumes a certain basic representational relationship.  The 

allegations here, however, raise serious questions as to whether any such relationship may be 

really said to have existed between many of the plaintiffs and their putative attorneys and 

cumulatively may be understood to raise the distinct possibility that merely nominal attorney-

client pairings occur . . . with a fair degree regularity, allegedly because of inadequate funding 

and staffing of indigent defense providers. . . . 
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[The court notes that a remedy might be expensive but that courts have held that lack of 

funds is not an acceptable reason to deny a constitutional right.] 

 Assuming the allegations of the complaint to be true, there is considerable risk that 

indigent defendants are, with a fair degree of regularity, being denied constitutionally mandated 

counsel. . . . Wrongful conviction, the ultimate sign of a criminal justice system’s breakdown and 

failure, has been documented in too many cases.  Wrongful convictions, however, are not the 

only injustices that command our present concern. . . . [T]he absence of representation at critical 

stages is capable of causing grave and irreparable injury to persons who will not be convicted.  

Gideon’s guarantee to the assistance of counsel does not turn upon a defendant’s guilt or 

innocence, and neither can the availability of a remedy for its denial.   

_____________________________________________________________ 

The day before the trial was to begin, the parties reached a settlement agreement, which 

included the following major provisions: 

 “Ensures that every poor criminal defendant will have a lawyer at the first court 

appearance, where bail often is set and pleas taken; 

 Requires New York to hire sufficient lawyers, investigators and support staff to ensure 

that all poor criminal defendants have lawyers with the time and support necessary to 

vigorously represent the defendant; 

 Provides for the setting of caseload standards that will substantially limit the number of 

cases any lawyer can carry, thereby ensuring that poor criminal defendants get a real 

defense. 

 Requires New York to spend $4 million over the next two years to increase attorney 

communications with poor criminal defendants, promote the use of investigators and 

experts, and improve the qualifications, training and supervision of lawyers representing 

indigent defendants; 

 Mandates the creation of eligibility standards for representation, thus allowing more New 

Yorkers to access public defense services; 

 Strengthens the Office of Indigent Legal Services as a state-level oversight entity tasked 

with ensuring the constitutional provision of public defense services and commits New 

York to provide the office with the resources it needs to develop plans and implement 

and monitor reforms mandated by the settlement; and 

  Provides that the plaintiffs will receive detailed reports allowing them to monitor 

compliance with the agreement and, if necessary, return to court to enforce it.” 

The lead counsel on the case said, “This agreement is a template by which New York can 

establish equal justice for all in every single county and should serve as a model for the rest of 

the country.”
1
 

 

                                                 
1. “Settlement Begins Historic Reformation of Public Defense in New York State,” New York Civil Liberties 

Union (October 21, 2014), http://www.nyclu.org, accessed August 6, 2016. 
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Supplement 13.10.  The U.S. Supreme Court Refuses to Hear a “Remorse Defense” Case  

            Alleging Ineffective Assistance of Counsel 

In October 2016, the U.S. Supreme Court refused to hear a case in which the defendant in a 

murder case, convicted and sentenced to death, argued that his public defender provided 

ineffective assistance of counsel.  Two justices dissented from the Court’s decision.  Here is part 

of their reason: 

Elmore v. Holbrook 
137 S. Ct. 3 (2016), cases and citations omitted 

Sotomayor, J., wrote a dissenting opinion to the Court’s decision denying certiorari.  She was 

joined by Ginsburg, J. 

 Petitioner Clark Elmore was convicted of murder in 1995 and was sentenced to death.  

His court-appointed lawyer, who had never tried a capital case before, knew that Elmore had 

been exposed to toxins as a young adult and that he had a history of impulsive behavior.  A more 

experienced attorney encouraged Elmore’s lawyer to investigate whether Elmore had suffered 

brain damage as a young man.  Instead of doing so—indeed, instead of conducting any 

meaningful investigation into Elmore’s life—Elmore’s lawyer chose to present a one-hour 

penalty-phase argument to the jury about the remorse that Elmore felt for his crime.  As a result, 

the jury did not hear that Elmore had spent his childhood playing in pesticide-contaminated 

fields and had spent his service in the Vietnam War repairing Agent Orange pumps.  The jury did 

not hear the testimony of experts who concluded that Elmore was cognitively impaired and 

unable to control his impulses.  The jury heard only from an assortment of local judges that 

Elmore had looked “dejected” as he pleaded guilty to murder, not from the main independent 

witnesses who had observed Elmore’s searing remorse. 

The Constitution demands more.  The penalty phase of a capital trial is “a constitutionally 

indispensable part of the process of inflicting the penalty of death.” It ensures that a capital 

sentencing is “humane and sensible to the uniqueness of the individual.”  Elmore’s penalty phase 

fell well below the bare minimum guaranteed by the Constitution.  His lawyer acted deficiently 

in choosing a mitigation strategy without fully exploring the alternatives and in failing to 

investigate the mitigation strategy that he did choose to present.  And had the jury known that 

Elmore—who had never before been convicted of a crime of violence and felt searing remorse 

for the heinous act he committed—might be brain damaged, it might have sentenced him to life 

rather than death. 
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Supplement 13.11.  Legal Issues in Plea Bargaining  

Plea bargaining received the recognition of the U.S. Supreme Court in 1971 when it was 

approved as a means of managing overloaded criminal dockets.  The Supreme Court declared 

plea bargaining to be "an essential component" of the criminal process, which "properly 

administered . . . is to be encouraged."
1
  Supporters of plea bargaining argue that the process is 

necessary because of the tremendous number of criminal cases.  Further, plea bargaining saves 

the state money and time.  Not all cases need to go to trial; defendants and society are better 

served by settling some cases out of court. These reasons may have been part of the plea bargain 

in 2013 of the Cleveland kidnapping, torture, and rape case.  Ariel Castro, who held three young 

women hostage and raped them for over ten years, entered a guilty plea, thus sparing him the 

death penalty for killing the fetus of one of the women, whom he had impregnated (another one 

gave birth to a child).  Castro was sentenced to life plus 1,000 years in prison.  He committed 

suicide shortly after his incarceration following sentencing. 

 The law requires that plea bargains must be made voluntarily and with knowledge of the 

consequences, and even then, judges may refuse to accept agreements between the defense and 

the prosecution.  In a New Hampshire case, the judge did just that.  She refused to accept a plea 

deal that would have spared William Marks, one of five accused of murdering Kimberly Cates 

and severely wounding her 11-year-old daughter.  Prosecutors agreed to accept a plea to several 

charges, including conspiracy to commit murder, in exchange for a sentence of 30 to 60 years in 

prison.  The judge said that sentence would not satisfy any of the goals of sentencing: 

punishment, rehabilitation, deterrence, and segregation from the community.
2
  Marks agreed to 

testify against other defendants, some of whom were sentenced to life without parole.  Marks 

will spend decades in prison but is eligible for parole.  

The U.S. Supreme Court has placed restrictions on plea bargaining, but the Court has 

upheld the prosecutor's right to threaten to secure a grand jury indictment against the defendant 

on a more serious charge if the defendant does not plead guilty to the existing charge, as the next 

case illustrates. 

In Bordenkircher v. Hayes, the defendant was under indictment for passing a hot check for 

$88.30.  The sentence that could have been imposed upon conviction of that offense was two to 

ten years.  The prosecutor told the defendant that he would recommend a five-year sentence if the 

defendant would plead guilty.  If the defendant refused to do so, the prosecutor said he would 

seek an indictment under the state's Habitual Criminal Act, which provided that upon conviction 

of a third felony, a defendant would receive a mandatory life sentence.  The defendant refused to 

accept the offer, went to trial, and was convicted.  In a separate proceeding, it was found that he 

had two prior felony convictions.  He was sentenced to life in prison as required by the Habitual 

Criminal Act.  In a 5-4 decision, the U.S. Supreme Court emphasized that although the state may 

not retaliate against a defendant who chooses to exercise a legal right, "in the 'give-and-take' of 

plea bargaining, there is no such element of punishment or retaliation so long as the accused is 

free to accept or reject the prosecution's offer."
3
 

                                                 
1. Santobello v. New York, 404 U.S. 257, 260-261 (1971). 

2. “Judge Rejects Plea Deal in Fatal Home Invasion,” Boston Globe (August 17, 2010), p. 4B.  See also 

Arizona v. Horning, 761 P.2d 728 (Ariz. Ct. App. 1988). 

3. Bordenkircher v. Hayes, 434 U.S. 357 (1978). 
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 To constitute a valid plea bargain, the defendant's plea must be knowledgeable and 

voluntary.  Prosecutors are not permitted to engage in harassment, misrepresentation, unfulfilled 

promises, or promises that have no relation to proper prosecutorial business, such as a bribe, to 

coerce a defendant to accept a plea bargain.
4
  And in 2010, the U.S. Supreme Court held that 

defendants have a constitutional right to have effective assistance of counsel during plea 

bargaining.  According to Justice Anthony Kennedy, “Criminal justice today is for the most part 

a system of pleas, not a system of trials.”  Approximately 97 percent of federal criminal cases 

and 94 percent of state cases involve pleas, not trials.  Kennedy concluded that plea negotiations 

are not adjuncts to criminal justice systems; they are criminal justice systems.
5
 

       A 1995 U.S. Supreme Court decision, United States v. Mezzanatto, involved the federal 

procedural rule that permits plea bargaining.  That rule specifies that statements made by the 

defendant in the course of a plea bargain may not be used against that defendant at trial if the 

plea negotiations fail.  The rule does not state whether the defendant may waive that provision.
6
  

In Mezzanatto, the defendant agreed to the prosecutor's demand that any statement made during 

plea negotiations could be used against him if the case went to trial.  During the negotiations, the 

defendant admitted some involvement in the alleged crime, but his evasiveness led the 

prosecution to break off negotiations.  When the defendant was cross-examined during trial, 

some of his statements were inconsistent with those he made during plea bargaining.  The 

evidence of those prior inconsistent statements was admitted at trial, and the defendant was 

convicted.  The court of appeals reversed.  The U.S. Supreme Court reversed that decision, 

holding that the exclusionary provision of the federal rule could be and was waived by the 

defendant.
7
  

 

                                                 
4. Brady v. United States, 397 U.S. 742 (1970). 

5. The U.S. Supreme Court decided two cases on this subject on the same day.  See Missouri v. Frye, 566 

U.S. 134 (2012), and Lafler v. Cooper, 566 U.S. 156 (2012).  Justice Anthony Kennedy wrote the majority 

opinion in both cases. 

6. See Federal Rule of Evidence 410 and Federal Rule of Criminal Procedure 11(c)(5)(f) (2014). 

7. United States v. Mezzanatto, 513 U.S. 196 (1995). 
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Supplement 13.12.  Prosecutorial Reasons for Offering Plea Bargains in High-Profile Cases 

Plea bargaining in high-profile cases is controversial, especially when those cases involve 

murder, as illustrated here.  In reading the cases, consider what you think might have been the 

reasons the prosecutors agreed to plea bargains. 

In November 2003, the prosecution in King County (Seattle) offered a plea deal to Gary 

L. Ridgway, who was accused in the murders of 48 young women in the Green River area of 

Seattle.  Many of the victims were prostitutes or runaways who had been sexually assaulted and 

strangled.  This case, which baffled police for 20 years, was unusual in that plea bargains 

normally are not offered in cases involving multiple murders, but the prosecution’s position was 

that the plea deal was the only way to bring closure to all of the victims’ families.  Ridgway, 

showing no emotion, entered a guilty plea to all 48 counts, making him the deadliest serial killer 

in U.S. history.  A statement made previously by Ridgway was read in court: 

I killed the 48 women. . . . In most cases, when I murdered these women I did not know 

their names.  Most of the time I killed them the first time I met them, and I did not have a 

good memory for their faces.  I killed so many women, I have a hard time keeping them 

straight. 

When asked in court whether that statement was true, the defendant said, “Yes, it is.”  The 

statement continued as follows: 

I placed most of the bodies in groups which I called clusters.  I did this because I wanted 

to keep track of all the women I killed.  I liked to drive by the clusters around the county 

and think about the women I placed there.
1 

Ridgway had been charged with only seven of the Green River killings and was 

scheduled to go on trial in 2004; the prosecution was asking for the death penalty.  By entering 

guilty pleas Ridgway spared his own life.  He was sentenced to one prison life term for each 

murder. 

 In April 2005, Eric Rudolph pleaded guilty to multiple terrorist acts in the 1990s.  

Rudolph’s bombings at Atlanta’s Olympic games in 1996, at an Atlanta office building (an 

abortion clinic inside that building was thought to be the target), at an Atlanta bar frequented by 

gays and lesbians in 1997, and at an abortion clinic in Birmingham, Alabama, in 1998, resulted 

in the deaths of two persons, including a police officer, and injuries to over 100 others.  Rudolph 

was a fugitive and listed on the FBI’s 10 Most Wanted, but he eluded law enforcement officials 

until his capture in 2003 near Murphy, North Carolina, while he was scavenging for food.  

Rudolph was to be tried first in Alabama, where prosecutors were seeking the death penalty.  

After jury selection began, the prosecution announced that they had struck a plea bargain with 

Rudolph.  He would plead guilty to all of the bombings in return for a life sentence.  In an 11-

page statement released by his attorneys, Rudolph made no apologies, but lashed out at what he 

called a morally corrupt government that permits abortions and makes accommodations for gays 

and lesbians.  Some victims were angry that Rudolph did not get the death penalty; others were 

relieved that there would not be a trial and that they had some explanation for his terrorist acts. 

In the case of Ted Kaczynski (known as the Unabomber because he sent bombs through 

the mail to university professors and airlines, among other targets), a few weeks before the 

                                                 
1. “In Deal for Life, Man Admits Killing 48 Women,” New York Times (November 6, 2003), p. 1. 
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scheduled date of the trial, the defense offered to plead guilty in exchange for a sentence of life 

without parole.  The U.S. Department of Justice recommended that the plea be rejected, and it 

was.  This decision was questioned by some who pointed out the irony that, after the defendant's 

alleged attempt at suicide, "having insisted on the death penalty, the government is now engaged 

in the bizarre exercise of trying to prevent Mr. Kaczynski from killing himself so that it can 

continue to spend enormous amounts of money and court time trying to execute him."  The New 

York Times editorialist concluded that pressing a capital trial in this case "will only prolong this 

costly legal farce."  The amount of evidence suggesting that the defendant was mentally ill 

probably would have been sufficient to trigger a successful appeal if he had been convicted.
2
 

 A plea was accepted in this case, and the defendant was sentenced to life without parole.  

Kaczynski, who was representing himself at the time of the plea, subsequently claimed that his 

plea was involuntary.  He appealed his conviction, but it was upheld by the federal appellate 

court, and the U.S. Supreme Court refused to hear the case, thus permitting the conviction to 

stand.
3  

 

                                                 
2. “The Unabomber Travesty,” New York Times (January 10, 1998), p. 24. 

3. United States v. Kaczynski, 239 F.3d 1108 (9th Cir. 2001), cert. denied, 535 U.S. 933 (2002).  This 

discussion is from Sue Titus Reid, Criminal Justice: The Essentials, 10th ed. (New York: Wolters Kluwer, 

2016), pp. 216-217. 
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Supplement 13.13.  California’s Three-Strikes Sentencing Legislation 

The original California three-strikes sentencing legislation provided for mandatory and long 

sentences for persons convicted of a third felony, which could be any felony although the first 

two must be serious or violent ones.  Harsher penalties were also mandated for second felony 

convictions.
1
 

The California statute resulted in harsh sentences for offenders convicted of a third felony 

that was not serious or violent, such as the 25-year sentence for stealing a pizza imposed on Jerry 

Dewayne Williams, age 27.  His prior convictions were for robbery, attempted robbery, drug 

possession, and unauthorized use of a vehicle.  At his three-strikes trial, prosecutors described 

Williams as a career criminal who terrorized little kids.  "[W]e think our children can sit down in 

peace in broad daylight, without a 6-foot 4-inch 220-pound ex-con threatening them and taking 

away food from them."
2
  

Williams's sentence and others precipitated protests, but judges who followed the letter of 

the law had no choice but to impose the harsh penalties.  In February 1997, a judge reduced some 

of Williams's prior felonies to misdemeanor convictions, thus making him eligible for release in 

two rather than 23 years.  Judges in other cases also challenged the three-strikes mandates.  One 

prosecutor asked for a life sentence for a 43-year-old offender who was found guilty of stealing a 

$22 Mighty Ducks baseball cap from a shopping mall store.  Thomas Kiel Brown was a 

candidate for the harsh penalty because he had two prior serious felony convictions (for robbery 

and grand theft).  The judge commented: "No judge I know wants to let dangerous criminals 

loose in the community.  But I'm sure the taxpayer doesn't want to spend more than $500,000 to 

put a petty thief in jail for stealing a cap."
3 

 
Various legal challenges were brought against the California three-strikes legislation, but 

the key decision came from the U.S. Supreme Court in 2003, when that Court upheld two three-

strikes cases, one from California.  In Ewing v. California, the Supreme Court held that a 25-

years-to-life prison sentence for a repeat felon was not a violation of the Cruel and Unusual 

Punishment Clause of the Eighth Amendment.  Gary Ewing, who was on parole from a nine-year 

prison term, walked out of a golf pro shop with three golf clubs, priced at $399 each, concealed 

in his pants leg.  An employee noticed Ewing limping and called the police, who apprehended 

him in the parking lot.  Ewing, who had been convicted of numerous crimes previously, was 

convicted of felony grand theft of personal property in excess of $400.  The court found that he 

had been convicted of four previous felonies; thus, the three-strikes sentencing law applied.  

According to the U.S. Supreme Court, 

Ewing’s sentence is justified by the State’s public-safety interest in incapacitating and 

deterring recidivist felons, and amply supported by his own long, serious criminal record 

[which included nine separate incarcerations]. . . .  To be sure, Ewing’s sentence is a long 

one.  But it reflects a rational legislative judgment, entitled to deference, that offenders 

                                                 
1. See Cal. Penal Code, Title 16, Section 667 (2017). 

2. "Theft of Pizza Slice Nets a Twenty-Five-Year Term," New York Times (March 5, 1995), p. 11. 

3. "Judges Hail Change in Their Role," Los Angeles Times (June 21, 1996), p. 1. 
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who have committed serious or violent felonies and who continue to commit felonies 

must be incapacitated.
4
 

 

                                                 
4. Ewing v. California, 538 U.S. 11 (2003).  The other case is Lockyer v. Andrade, 538 U.S. 63 (2003).  
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Supplement 13.14.  Selected Provisions of California’s Proposition 47, the Safe   

           Neighborhoods and Schools Act 

What does California’s Proposition 47 of the state’s penal code do?
1
                 

 “Classifies ‘non-serious, nonviolent crimes’ as misdemeanors instead of felonies unless 

the defendant has prior convictions for murder, rape, certain sex offenses or certain gun 

crimes.  

 Permits re-sentencing for anyone currently serving a prison sentence for any of the 

offenses that the initiative reduces to misdemeanors.  About 10,000 inmates will be 

eligible for resentencing. . . . 

  Requires a ‘thorough review’ of criminal history and risk assessment of any individuals 

before resentencing to ensure that they do not pose a risk to the public. 

 Creates a Safe Neighborhoods and Schools Fund.  The fund will receive appropriations 

based on savings accrued by the state during the fiscal year, as compared to the previous 

fiscal year, due to the initiative’s implementation.  Estimates range from $150 million to 

$250 million per year. 

 Distributes funds from the Safe Neighborhoods and Schools Fund as follows: 25 percent 

to the Department of Education, 10 percent to the Victim Compensation and Government 

Claims Board and 65 percent to the Board of State and Community Correction.” 

The measure requires sentencing for a misdemeanor instead of a felony for the following crimes: 

 “Shoplifting, where the value of property stolen does not exceed $950 

 Grand theft, where the value of the stolen property does not exceed $950 

 Receiving stolen property, where the value of the property does not exceed $950 

 Forgery, where the value of the property does not exceed $950 

 Fraud, where the value of the fraudulent check, draft or order does not exceed $950 

 Writing a bad check, where the value of the check does not exceed $950 

 Personal use of most illegal drugs.” 

 

 

                                                 
1. Source: Ballotpedia, “California Proposition 47, Reduced Penalties for Some Crimes Initiative (2014), 

http://ballotpedia.org/California_Proposition_47,_Reduced_Penalties_for_Some_Crimes_Initiative_(2014), 

accessed August 13, 2015.  
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Supplement 13.15.  The Fair Sentencing Act of 2010  

On July 28, 2010, the U.S. Congress passed the Fair Sentencing Act (FSA) of 2010.  The act was 

signed by President Barack Obama on August 3, 2010, and on November 1 of that year, the U.S. 

Sentencing Commission (per congressional mandate) adopted interim sentences for the purpose 

of implementing the FSA.  A version of those interim sentences became permanent on 

November 1, 2011. 

 The main purpose of the FSA is to change the 100-to-1 ratio disparity between 

mandatory minimum sentences for convictions of crack cocaine compared to those for powder 

cocaine.  The new law established a ratio of 18-to-1.  The statute eliminates the five-year 

mandatory minimum prison sentence for simple possession of crack cocaine.  It increases some 

penalties, such as those for drug offenses that involve certain vulnerable victims, violence, and 

other specified aggravating factors.  The statute contains provisions regarding drug courts (e.g., 

requiring collecting data on them) and many other provisions. 

U.S. Attorney General Eric Holder issued a press release on July 28, 2010, congratulating 

the Congress on passing the new bill.  He stated that the bill “will go a long way toward ensuring 

that our sentencing laws are tough, consistent, and fair.”
1 

In 2012, the U.S. Supreme Court considered the issue of whether the FSA applies to 

defendants who committed their crimes prior to August 3, 2010 but were not sentenced until 

after that date (including those sentenced prior to the November 1, 2010 establishment of interim 

sentences).  The Court noted that laws are not retroactive unless it is clear that Congress intended 

for them to be.  In Dorsey v. United States, the Court found that intention and held that the 

lowered penalties did apply in that case and another case it decided at the same time.  That 

decision left unanswered the issue of whether the FSA applies to defendants who committed 

their crimes prior to August 3, 2010 but were sentenced before the new guidelines took effect on 

November 1, 2010.  The Court held that the FSA does apply to those cases.
2
 

In July 2013, the U.S. Sentencing Commission published data on the implementation of 

the Fair Sentencing Act.  The sentences of over 7,300 federal inmates were shortened as a result 

of the law.  The average reduction was 29 months.  According to the New York Times, that 

represents a total of 16,000 years at a cost of approximately one half billion dollars.  The 

Sentencing Commission and President Obama have asked that the 18-to-1 reduction be changed 

to 1-to-1.  According to the Times, “The question is not whether we can afford to do it, but 

whether we can afford not to.”
3 

 

 

 

                                                 
1. U.S. Department of Justice, Statement of the Attorney General on Passage of the Fair Sentencing Act, Press 

Release (July 28, 2010), http://www.justice.gov/opa/pr/2010/July/10-ag-867.html, accessed August 7, 

2013.  Fair Sentencing Act of 2010, 124 Stat. 2372 (2014). 

2. Dorsey v. United States, 567 U.S. 260  (2012).  

3. “Sentencing Reform Starts to Pay Off,” New York Times (August 2, 2013), p. 18.  The full report is 

available from the U.S. Sentencing Commission’s Preliminary Crack Retroactivity Data Report: Fair 

Sentencing Act, http://www.ussc.gov, accessed August 9, 2013. 
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Supplement 13.16.  The U.S. Supreme Court Reacts to Sentencing Guidelines 

In Mistretta v. United States, the U.S. Supreme Court reviewed the history of federal sentencing, 

including the emphasis on rehabilitation accompanied by indeterminate sentencing, which 

theoretically gives judges the opportunity to impose a sentence tailored to the rehabilitative 

needs of an individual offender.  After discussing the constitutional issues, the Supreme Court 

held that the federal guidelines did not violate federal constitutional rights.
1
 

Other issues have arisen, and the case law is extensive.  A few cases are noted here.  In 

Blakely v. Washington in 2004,
2
 the Court held that the Washington (state) sentence structure 

was unconstitutional.  Blakely had entered a guilty plea to kidnapping his estranged wife, 

Yolando.  Blakely bound Yolando with duct tape, forced her into a wooden box by threatening 

her with a knife, placed the box in his car trunk, and drove to a friend’s house in Montana.  The 

couple’s son was in a car following the truck.  Blakely’s purpose in committing this crime was to 

pressure Yolando to abandon her plans to divorce him.  

Blakely was charged with first-degree kidnapping, which had a statutory maximum 

sentence of ten years in prison.  Under a plea deal with the prosecutor, Blakely was permitted to 

plead to a lesser charge, for which the sentencing guidelines recommended a maximum sentence 

of 53 months.  The sentencing judge, stating 32 findings of fact on which he based his decision 

that Blakely acted with deliberate cruelty, added 37 months to the recommended maximum of 53 

months.  The U.S. Supreme Court held that, in sentencing, defendants have a right to have a jury 

determine all facts that might lead to sentence enhancement. 

In reversing Blakely’s sentence, the majority of the U.S. Supreme Court justices said they 

were adhering to the controversial precedent case of United States v. Apprendi, decided in 2000.  

Apprendi was accused of firing shots into the home of African American neighbors, stating that 

he did not want them living there (Apprendi subsequently denied making that statement).  

Apprendi pleaded guilty to two counts of second-degree possession of a firearm for an unlawful 

purpose and one count of third-degree unlawful possession of a bomb.  The judge found that the 

defendant acted with the intent required by the hate crime statute, which provides sentence 

enhancement for a crime if it can be shown that the defendant acted with bias; the judge then 

enhanced Apprendi’s penalty in accordance with that statute.  The U.S. Supreme Court held that 

any fact (other than a prior conviction) that can be used to enhance a sentence must be submitted 

to the jury and found to be true beyond a reasonable doubt.
3
  The Court reemphasized this 

holding in 2005 in Shepard v. United States, which involved sentence enhancement.  Such 

decisions may be made only on the basis of official court documents (in this case, the official 

plea bargaining documents but not police reports).
4
 

In 2005, the U.S. Supreme Court decided two cases involving issues left unanswered by 

Blakely: (1) whether, if a trial judge alone conducts fact-finding at the sentencing hearing, that 

violates the defendant’s Sixth Amendment rights, and (2) whether the federal sentencing 

guidelines are still viable.  

                                                 
1. Mistretta v. United States, 488 U.S. 361 (1989). 

2.  Blakely v. Washington, 542 U.S. 296 (2004). 

3.  United States v. Apprendi, 530 U.S. 466 (2000). 

4.  Shepard v. United States, 544 U.S. 13 (2005). 
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The first case, United States v. Booker, involved Freddie J. Booker, who was convicted of 

possessing and distributing crack cocaine.  When Booker was arrested, the police seized 92.5 

grams of the illegal drug.  Under the federal sentencing guidelines, that amount of illegal drugs, 

added to Booker’s 23 prior convictions, would result in a prison sentence of a little less than 22 

years.  At the sentencing hearing, the judge added 20 more ounces of cocaine because Booker 

had told detectives that he sold that amount in the months prior to his arrest.  The judge also 

concluded that Booker committed perjury at the trial and thus added an obstruction of justice 

conviction.  These additional factors enabled the judge to sentence Booker to 30 years.  The 

circuit court of appeals reversed.
5
 

 The second case, United States v. Fanfan, involved Ducan Fanfan, who was convicted in 

Maine in 2003 of conspiring to distribute at least 500 grams of powder cocaine.  At the 

sentencing hearing, the prosecution offered evidence that Fanfan also dealt in crack cocaine, 

which, as noted earlier, carried a significantly longer penalty than offenses associated with 

powder cocaine.  The federal sentencing judge initially gave Fanfan a 16-year sentence.  But on 

the basis of Blakely, which was decided four days prior to Fanfan’s sentence hearing, the judge 

reduced that sentence to six and one-half years, basing that sentence on the amount of drugs 

considered by the jury in its fact-finding.  The U.S. Supreme Court agreed to review the case 

directly from the trial decision, thus bypassing the First Circuit Court of Appeals in Boston.
6
 

Booker and Fanfan were decided as companion cases in January 2005.  The U.S. 

Supreme Court released 124 pages consisting of two separate 5-4 majority opinions.  The 

opinion written by Justice John Paul Stevens states that the Sixth Amendment guarantee of a 

right to trial by jury is violated when a sentence is based on facts determined only by a judge.  

The second opinion, written by Justice Stephen G. Breyer, reduced the federal sentencing 

guidelines to an advisory role.  According to Breyer, “The district courts, while not bound to 

apply the guidelines, must consult those guidelines and take them into account when 

sentencing.”  But Breyer noted that Congress could act when he said, “The ball now lies in 

Congress’ court.  The national legislature is equipped to devise and install, long-term, the 

sentencing system compatible with the Constitution, that Congress judges best for the federal 

system of justice. . . . Ours is not the last word.”
7
   

 But Congress did not act, and during its 2006-2007 term, with federal courts disagreeing 

on how to resolve the issues left by these cases, the U.S. Supreme Court heard two cases that 

involved some of the unanswered questions.  The first case, Rita v. United States, concerned 

whether a sentence in the federal guidelines is presumed to be reasonable, which would 

effectively limit or eliminate an appeal should that sentence be imposed.  The issue arose in the 

case of Victor Rita, who was convicted of offenses related to providing false testimony before a 

grand jury.  The defendant argued that the guidelines were unreasonable in his case and that he 

should be given a lighter sentence due to his health, his fear of being abused in prison, and his 

distinguished military service.  The trial court disagreed.  The appeal raised the issue of whether 

an appellate court can presume that a sentence within the federal guidelines is reasonable.  The 

U.S. Supreme Court held that the presumption is permissible because it can be rebutted.  In this 

                                                 
5.  United States v. Booker, 375 F.3d 508 (7th Cir. 2004), aff’d, remanded, 543 U.S. 220 (2005). 

6.  United States v. Fanfan, 2004 U.S. LEXIS 18593 (D. Me. 2004), vacated, remanded, 543 U.S. 220 (2005). 

7.  United States v. Booker; United States v. Fanfan, 543 U.S. 220 (2005). 
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case, however, the trial court properly considered defendant’s arguments for a sentence below 

the guidelines and did not agree with them.  The Court upheld the original sentence as there was 

no evidence that the trial court abused its sentencing discretion.
8
   

The second case, Claiborne v. United States, concerned what a federal judge is required 

to do to justify imposing a sentence that is significantly shorter than that of the sentencing 

guidelines.  Specifically, prosecutors challenged a 15-month prison sentence imposed on a 

defendant who was convicted of possession with intent to distribute crack cocaine.  The federal 

sentencing guidelines provide for a three-year minimum sentence for this offense.  

Unfortunately, the 23-year-old defendant in this case was murdered shortly before the Court’s 

decision was announced, and the Court vacated the case.
9
 

The U.S. Supreme Court continued its analysis of federal sentencing guidelines during its 

following term, deciding two cases on December 10, 2007.  In Gall v. United States, the 

Supreme Court upheld the trial court’s decision to put the defendant, Brian Michael Gall, on 

probation for 36 months rather than sentence him to prison after he entered a guilty plea to 

conspiracy to distribute MDMA (also referred to as Ecstasy), which is a class C felony and 

carries a prison term within the guidelines, with the length of that term depending on the facts of 

the case.  The defendant made a motion for a downward departure from the federal sentencing 

guidelines.  Based on his limited prior criminal record, age, cooperation with the government, 

remorse, post-offense rehabilitation (he was a college student), and several other reasons, the 

judge decided on probation rather than prison.
10

  

 In Kimbrough v. United States, the U.S. Supreme Court stated the issue as whether a 

sentence “outside the guidelines range is per se unreasonable when it is based on a disagreement 

with the sentencing disparity for crack and powder cocaine offenses.”  The Court held that 

“under Booker, the cocaine Guidelines, like all other Guidelines, are advisory only.”  The federal 

guidelines require a sentencing judge to consider the guidelines among all its other sentencing 

considerations. 

The judge may determine, however, that, in the particular case, a within-Guidelines 

sentence is “greater than necessary” to serve the objectives of sentencing.  In making that 

determination, the judge may consider the disparity between the Guidelines' treatment of 

crack and powder cocaine offenses.
11

 

In 2013, in Peugh v. United States, the U.S. Supreme Court held that, although the 

federal sentencing guidelines are only advisory, the trial court may not use its independent 

judgment to impose a sentence that, though in effect at the time of sentencing, was not in effect 

when the crime at issue was committed “and the new version provides a higher sentencing range 

than the version in place at the time of the offense.”  To do so, ruled the Court, would constitute 

a violation of the U.S. Constitution’s prohibition against an ex post facto law (Article I, Section 

                                                 
8.  Rita v. United States, 551 U.S. 338 (2007). 

9.  Claiborne v. United States, 551 U.S. 87 (2007). 

10.  Gall v. United States, 552 U.S. 38 (2007). 

11.  Kimbrough v. United States, 552 U.S. 85 (2007). 
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10), which includes every law “that changes the punishment, and inflicts a greater punishment, 

than the law annexed to the crime, when committed.”
12

        

 The U.S. Supreme Court has also decided cases concerning state sentencing laws.  In 

2007, the Court invalidated a California criminal sentencing law in Cunningham v. California, a 

case involving a defendant who was convicted of the continuous sexual abuse of a child.  Under 

California law, this offense is punishable by a lower term sentence of 6 years, a middle term of 

12 years, or an upper term of 16 years.  California law required the trial court to impose the 

middle term unless there was evidence of mitigating or aggravating circumstances.  In 

Cunningham, the trial judge had imposed the upper term of 16 years after finding, by a 

preponderance of the evidence, six aggravating circumstances.  The U.S. Supreme Court 

reversed, holding that the aggravating circumstances must be determined by a jury, which is 

required to find facts by the higher evidence standard of beyond a reasonable doubt.  According 

to the majority opinion, “Fact finding to elevate a sentence from 12 to 16 years, our decisions 

make plain, falls within the province of the jury.”
13

 

In 2013, the Court overruled a prior case that had held that trial judges could increase the 

mandatory statutory minimum.  In Alleyne v. United States, the Court held that “any fact that 

increases the mandatory minimum is an ‘element’ that must be submitted to the jury.”
14

 

In the August 2007 edition of Criminology & Public Policy, social scientists reported 

their analyses of some of the recent U.S. Supreme Court decisions on sentencing guidelines.  The 

various articles explained the cases and suggested avenues of research that might be attempted to 

determine whether the cases achieved the goal of limiting (or erasing) sentencing disparity.  But 

according to one scholar, “[A]ssessment of the sentencing impact of most of these cases will be 

difficult. . . . In most states, these Supreme Court decisions may have more long-term effect on 

charging practices and sentencing laws and guidelines than on sentencing decisions.”
15

 

 Another scholar focused on the impact of Booker on federal sentencing, looking at the 

average sentence lengths and other issues before and after that decision.  He concluded that 

although there were some changes in sentence lengths after the Booker decision, for most crimes, 

sentences remained relatively stable.
16

 

A later publication also examined judicial decision making after the recent U.S. Supreme 

Court holdings concerning federal guidelines and concluded that the increased discretion 

afforded judges by the decisions had not “resulted in greater extralegal disparity. . . . In fact, 

gender and race differences in sentence length are slightly, but significantly, smaller . . . and 

                                                 
12. Peugh v. United States, 133 S. Ct. 2072 (2013), citation omitted. 

13.  Cunningham v. California, 549 U.S. 270 (2007).  The relevant California statutes are Cal. Penal Code, 

Sections 288.5(a) and 1170(b) (2013).  

14.  Alleyne v. United States, 133 S. Ct. 2151 (2013), overruling Harris v. United States, 536 U.S. 545 (2002). 

15.  Richard S. Frase, “The Apprendi-Blakely Cases: Sentencing Reform Counter-Revolution?,” Criminology & 

Public Policy 6(3) (August 2007): 403-432; quotation is on p. 428. 

16.  Paul J. Hofer, “United States v. Booker as a Natural Experiment: Using Empirical Research to Inform the 

Federal Sentencing Policy Debate,” Criminology & Public Policy 6(3) (August 2007): 433-460. 
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most of the effects of other extralegal characteristics have changed little in the incarceration 

decision.”  There was some evidence, however, of an increase in the incarceration of Hispanics.
17

 

 Sentence disparity cannot be erased by dealing only with sentencing; discretion before 

and after sentencing must also be considered.  Thus, “policy makers need to be more cautious 

with any conclusion about the relative benefits of presumptive versus voluntary guidelines.”
18

 

In reacting to these articles on the impact of the recent U.S. Supreme Court decisions, a 

member of the District of Columbia Sentencing Commission stressed the importance of a 

scientific basis for sentencing decisions, noting that at the time the U.S. Supreme Court is 

requiring a stronger legal basis for sentencing, we are tolerating a relatively weak standard of 

empirical evidence in that we are not sufficiently evaluating sentencing and corrections 

policies.
19

 

Finally, knowledge of sentencing practices and policies is limited, and in the words of a 

criminologist, 

We must do better at documenting and understanding the impact and effects of existing 

policies so that we can describe the past reliably and can potentially predict the impact of 

future guidelines.
20

                                                 
17.  Jeffrey Ulmer et al., “The ‘Liberation’ of Federal Judges’ Discretion in the Wake of the Booker/Fanfan 

Decision: Is There Increased Disparity and Divergence Between Courts?,” Justice Quarterly 28(6) 

(December 2011): 799-837; quotation is on p. 830. 

18.  Shawn D. Bushway and Anne Morrison Piehl, “Social Science Research and the Legal Threat to 

Presumptive Sentencing Guidelines,” Criminology & Public Policy 6(3) (August 2007): 461-482; quotation 

is on p. 461. 

19.  Kim Steven Hunt, “Reaction Essay: Standards of Evidence,” Criminology & Public Policy 6(3) (August 

2007): 483-492.  

20.  Nicole Leeper Piquero, “What About Organizational Defendants? They’re Affected as Well,” Criminology 

& Public Policy 6(3) (August 2007): 493-502; quotation is on p. 500. 
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Supplement 13.17. Legal Death Penalty Issues    

The U.S. Supreme Court, along with lower courts, has decided scores of cases on capital 

punishment; they cannot all be reviewed here, but a few are noted.  Recall that Chapter 4 of the 

text discussed the issue of capital punishment and the mentally challenged (see again Exhibit 

4.4).  Also, recall the text’s Chapter 11 discussion of the right to counsel, which includes a right 

to the effective assistance of counsel.  After five years of debate and discussion, in October 2004, 

Congress enacted the Justice for All Act of 2004, which contains a provision known as the 

Innocence Protection Act.  This act provides grants to assist states in improving the quality of 

legal representation in capital cases.  The act also contains provisions for victims as well as for 

extending the use of DNA tests in criminal cases.
1
  

 This new legislation does not, of course, assure adequate assistance of counsel, and 

recently, the U.S. Supreme Court has addressed that issue in capital cases.  In 2013, the Court 

decided a Texas case in which a defendant’s severe abuse during his childhood, along with the 

fact that he suffered from fetal alcohol syndrome, were not raised in a timely manner for 

mitigation of his sentence.  In Trevino v. Thaler, the Court held that when a state’s procedural 

framework (the details of that are not reported here but can be found in the case) “by reason of 

its design and operation, makes it highly unlikely in a typical case that a defendant will have a 

meaningful opportunity to raise an ineffective assistance of trial counsel on direct appeal,” the 

Court’s 2012 decision in Martinez v. Ryan applies.  Martinez held that a procedural default (e.g., 

issue not raised at the appropriate time) “will not bar a federal habeas court from hearing a 

substantial claim of ineffective assistance at trial if, in the initial-review collateral proceeding, 

there was no counsel or counsel in that proceeding was ineffective.”
2
 

Another major legal issue the U.S. Supreme Court considers in death penalty cases is the 

role of the jury in assessing the penalty.  In 2002, the U.S. Supreme Court decided Ring v. 

Arizona, in which it held that the aggravating factor that required the judge, under Arizona law, 

to sentence an offender to death upon conviction of murder must be determined by the jury, not 

by the judge.  The Arizona statute specified that the hearing on aggravating factors should be 

before the court alone.  If the judge found one aggravating circumstance and “no mitigating 

circumstances sufficiently substantial to call for leniency,” the defendant must be sentenced to 

death.  The Supreme Court ruled that the aggravating factor was thus an element of the crime and 

therefore required a finding beyond a reasonable doubt, and as with all other factual issues, the 

defendant was entitled to have that decision made by a jury.
3
  In 2004, the U.S. Supreme Court 

held that Ring does not apply retroactively to cases that were already final on direct review 

before the case was decided.
4
 

 In 2003, in Wiggins v. Smith, the U.S. Supreme Court reversed the conviction of Kevin 

Wiggins, who was convicted of the murder of a 77-year-old woman who lived in the apartment 

complex where Wiggins was employed.  Wiggins’s attorneys did not present to the jury any 

information on their client’s background, and the defendant was quickly convicted and sentenced 

to death.  The information that was not presented included the following: Wiggins’s mother was 

                                                 
1.  Justice for All Act of 2004, Public Law 108-405 (2004). 

2.  Trevino v. Thaler, 133 S. Ct. 1911 (2013); Martinez v. Ryan, 566 U.S. 1 (2012). 

3.  Ring v. Arizona, 536 U.S. 584 (2002). 

4.  Schriro v. Summerlin, 542 U.S. 348 (2004). 
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an alcoholic and frequently left the children to fend for themselves, including rummaging 

through garbage to obtain food.  She once forced Wiggins’s hand onto a hot burner, which 

required that he be hospitalized.  She had sex with men in the same bed in which the children 

slept.  She locked the kitchen and beat the children when they broke in looking for food.  

Wiggins was placed in foster care when he was 6 years old.  He was physically abused in two 

foster homes; in the second one, he was raped by his foster father.  When he was 16, Wiggins ran 

away from foster care and lived on the streets.  The U.S. Supreme Court held that the failure to 

present this evidence prejudiced Wiggins’s case.  Further, it was standard practice in that 

jurisdiction for the defense to present the court with a social history, and funds were available for 

the defense to hire a social worker for this purpose.  Wiggins’s lawyers had chosen not to do so.
5
  

The method of execution has also raised legal questions.  On April 16, 2008, the U.S. 

Supreme Court decided Baze v. Rees, brought by two inmates who raised the issue of whether 

there is a sufficient probability that proper procedures for administering lethal injection would 

not be followed in Kentucky, resulting in sufficient pain to constitute cruel and unusual 

punishment.  According to Chief Justice John Roberts, who announced the Court’s 7-2 decision, 

the petitioners had not sustained their burden of proving “that the risk of pain from 

maladministration of a concededly humane lethal injection protocol, and the failure to adopt 

untried and untested alternatives, constitute cruel and unusual punishment.”  There is some risk 

of pain in any method of execution, and “the Constitution does not demand the avoidance of all 

risk of pain in carrying out executions.”  In his concurring opinion, Justice Clarence Thomas 

stated that an execution method “violates the Eighth Amendment only it if is deliberately 

designed to inflict pain.”
6
 

 Other issues have been raised with regard to execution methods.  A federal court held 

that hanging might constitute cruel and unusual punishment if it might result in decapitation, 

although the issue was not resolved as the case was affirmed on an evidence issue.
7
  Likewise, 

the issue of whether electrocution is cruel and unusual punishment has not been resolved.  The 

U.S. Supreme Court had agreed to hear a case challenging that method in Florida, but it was 

rendered moot when Florida changed its law to permit inmates a choice of electrocution or lethal 

injection.
8
 

In 2015, Utah changed its capital punishment statute to provide that, if drugs are not 

available for execution by lethal injection, the firing squad may be used. That will no doubt be 

tested in the courts.
9
 In January 2016, in Kansas v. Carr, the U.S. Supreme Court held that the 

Eighth Amendment does not require a court in a capital case to instruct the jury that mitigating 

circumstances need not be proved beyond a reasonable doubt.
10

 

                                                 
5.  Wiggins v. Smith, 539 U.S. 510 (2003). 

6.  Baze v. Rees, 553 U.S. 35 (2008).  The statute is Ky. Rev. Stat. 431.220 (2016). 

7.  Rupe v. Wood, 863 F. Supp. 1307 (W.D. Wash. 1994), aff’d in part and vacated in part, 93 F.3d 1434 (9th 

Cir. 1996), cert. denied, 519 U.S. 1142 (1996). 

8.  Bryan v. Moore, 528 U.S. 960 (1999), cert. dismissed, 528 U.S. 1133 (2000). 

9.  The change affects these sections of the Utah Criminal Code: 76-2-404, 77-18-5.5, 77-19-10 (2016). 

10.  Kansas v. Carr, 136 S. Ct. 633 (2016). 
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A final capital punishment case to consider here is that of Kennedy v. Louisiana, which 

involved the issue of whether capital punishment for the rape but not murder of a child is 

disproportionate to the crime and thus violates the Eighth Amendment.  The U.S. Supreme Court 

had previously held that the death penalty is disproportionate for the crime of rape but not 

murder of an adult woman, and in Kennedy the Court held that is also the case when the victim is 

a child.
11

   

 

                                                 
11.  Kennedy v. Louisiana, 554 U.S. 407 (2008).  The previous case was Coker v. Georgia, 433 U.S. 584 

(1977). 
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Supplement 13.18.  Juveniles and Capital Punishment       

In 2005, in Roper v. Simmons, the U.S. Supreme Court considered the issue of whether the U.S. 

Constitution’s prohibition against cruel and unusual punishment prohibits executing a person 

who was under 18 at the time he or she committed murder.  The appellant in this case was 

Christopher Simmons, who was 17 on September 8, 1993, when he and a 15-year-old 

accomplice broke into the home of Shirley Crook.  Crook was home and recognized Simmons 

because the two had previously been involved in the same automobile crash.  Prosecutors stated 

that Crook, 46, was bound, gagged, driven around in her minivan, beaten when she tried to get 

free, and then pushed off a railroad trestle to drown in the river below.
1
 

 In Simmons, the U.S. Supreme Court ruled that executing a person for a crime committed 

before the age of 18 violates the Eighth Amendment’s prohibition against cruel and unusual 

punishment.  According to Justice Anthony M. Kennedy, who wrote for the majority of five 

justices, “The age of 18 is the point where society draws the line for many purposes between 

childhood and adulthood,” and 18 is “the age at which the line for death eligibility ought to 

rest.”
2
 

Simmons set the stage for subsequent U.S. Supreme Court decisions regarding mandatory 

life sentences for juveniles and related issues.  It is a key case, and excerpts are presented here. 

Roper v. Simmons 
543 U.S. 551 (2005), cases and citations omitted 

Kennedy, J., delivered the opinion of the Court, in which Stevens, Souter, Ginsburg, and Breyer, 

JJ., joined.  Stevens, J., filed a concurring opinion, in which Ginsburg, J., joined.  O’Connor, J., 

filed a dissenting opinion.  Scalia, J., filed a dissenting opinion, in which Rehnquist, C.J., and 

Thomas, J., joined. 

This case requires us to address . . . whether it is permissible under the Eighth and 

Fourteenth Amendments to the Constitution of the United States to execute a juvenile offender 

who was older than 15 but younger than 18 when he committed a capital crime.  In Stanford v. 

Kentucky, a divided Court rejected the proposition that the Constitution bars capital punishment 

for juvenile offenders in this age group.  We reconsider the question.  

 At the age of 17, when he was still a junior in high school, Christopher Simmons . . . 

committed murder.  About nine months later, after he had turned 18, he was tried and sentenced 

to death.  There is little doubt that Simmons was the instigator of the crime.  Before its 

commission Simmons said he wanted to murder someone.  In chilling, callous terms he talked 

about his plan, discussing it for the most part with two friends, Charles Benjamin and John 

Tessmer, then aged 15 and 16 respectively.  Simmons proposed to commit burglary and murder 

by breaking and entering, tying up a victim, and throwing the victim off a bridge.  Simmons 

assured his friends they could "get away with it" because they were minors. 

The three met at about 2 A.M. on the night of the murder, but Tessmer left before the 

other two set out.  (The State later charged Tessmer with conspiracy, but dropped the charge in 

exchange for his testimony against Simmons.)  Simmons and Benjamin entered the home of the 

                                                 
1.  Roper v. Simmons, 543 U.S. 551 (2005). 

2.  Roper v. Simmons, 543 U.S. 551 (2005). 
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victim, Shirley Crook, after reaching through an open window and unlocking the back door.  

Simmons turned on a hallway light.  Awakened, Mrs. Crook called out, "Who's there?"  In 

response Simmons entered Mrs. Crook's bedroom, where he recognized her from a previous car 

accident involving them both.  Simmons later admitted this confirmed his resolve to murder her. 

Using duct tape to cover her eyes and mouth and bind her hands, the two perpetrators put 

Mrs. Crook in her minivan and drove to a state park.  They reinforced the bindings, covered her 

head with a towel, and walked her to a railroad trestle spanning the Meramec River.  There they 

tied her hands and feet together with electrical wire, wrapped her whole face in duct tape and 

threw her from the bridge, drowning her in the waters below. 

By the afternoon of September 9, Steven Crook had returned home from an overnight 

trip, found his bedroom in disarray, and reported his wife missing.  On the same afternoon 

fishermen recovered the victim's body from the river.  Simmons, meanwhile, was bragging about 

the killing, telling friends he had killed a woman "because the bitch seen my face." 

The next day, after receiving information of Simmons' involvement, police arrested him 

at his high school and took him to the police station in Fenton, Missouri.  They read him his 

Miranda rights.  Simmons waived his right to an attorney and agreed to answer questions.  After 

less than two hours of interrogation, Simmons confessed to the murder and agreed to perform a 

videotaped reenactment at the crime scene.  

 The State charged Simmons with burglary, kidnaping, stealing, and murder in the first 

degree.  As Simmons was 17 at the time of the crime, he was outside the criminal jurisdiction of 

Missouri's juvenile court system.  He was tried as an adult.  At trial the State introduced 

Simmons' confession and the videotaped reenactment of the crime, along with testimony that 

Simmons discussed the crime in advance and bragged about it later.  The defense called no 

witnesses in the guilt phase.  The jury having returned a verdict of murder, the trial proceeded to 

the penalty phase. 

The State sought the death penalty.  As aggravating factors, the State submitted that the 

murder was committed for the purpose of receiving money; was committed for the purpose of 

avoiding, interfering with, or preventing lawful arrest of the defendant; and involved depravity of 

mind and was outrageously and wantonly vile, horrible, and inhuman.  The State called Shirley 

Crook's husband, daughter, and two sisters, who presented moving evidence of the devastation 

her death had brought to their lives. 

In mitigation Simmons' attorneys first called an officer of the Missouri juvenile justice 

system, who testified that Simmons had no prior convictions and that no previous charges had 

been filed against him.  Simmons' mother, father, two younger half brothers, a neighbor, and a 

friend took the stand to tell the jurors of the close relationships they had formed with Simmons 

and to plead for mercy on his behalf.  Simmons' mother, in particular, testified to the 

responsibility Simmons demonstrated in taking care of his two younger half brothers and of his 

grandmother and to his capacity to show love for them. 

During closing arguments, both the prosecutor and defense counsel addressed Simmons' 

age, which the trial judge had instructed the jurors they could consider as a mitigating factor. . . . 

The jury recommended the death penalty after finding the State had proved each of the 

three aggravating factors submitted to it.  Accepting the jury's recommendation, the trial judge 

imposed the death penalty.  
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 Simmons obtained new counsel, who moved in the trial court to set aside the conviction 

and sentence.  One argument was that Simmons had received ineffective assistance at trial.  To 

support this contention, the new counsel called as witnesses Simmons’ trial attorney, Simmons’ 

friends and neighbors, and clinical psychologists who had evaluated him. Part of the submission 

was that Simmons was “very immature,” “very impulsive,” and “very susceptible to being 

manipulated or influenced.”  The experts testified about Simmons’ background including a 

difficult home environment and dramatic changes in behavior, accompanied by poor school 

performance in adolescence.  Simmons was absent from home for long periods, spending time 

using alcohol and drugs with other teenagers or young adults.  The contention by Simmons’ 

postconviction counsel was that these matters should have been established in the sentencing 

proceeding. 

The trial court found no constitutional violation by reason of ineffective assistance of 

counsel and denied the motion for postconviction relief.  In a consolidated appeal from 

Simmons’ conviction and sentence, and from the denial of postconviction relief, the Missouri 

Supreme Court affirmed.  The federal courts denied Simmons’ petition for a writ of habeas 

corpus. 

After these proceedings in Simmons’ case had run their course, this Court held that the 

Eighth and Fourteenth Amendments prohibit the execution of a mentally retarded person [citing 

the Atkins case].  Simmons filed a new petition for state postconviction relief, arguing that the 

reasoning of Atkins established that the Constitution prohibits the execution of a juvenile who 

was under 18 when the crime was committed.  

The Missouri Supreme Court agreed . . . [and] set aside Simmons’ death sentence and 

resentenced him to “life imprisonment without eligibility for probation, parole, or release except 

by act of the Governor.” 

We granted certiorari and now affirm. 

 The Eighth Amendment provides, “Excessive bail shall not be required, nor excessive 

fines imposed, nor cruel and unusual punishments inflicted.”  The provision is applicable to the 

States through the Fourteenth Amendment.  As the Court explained in Atkins, the Eighth 

Amendment guarantees individuals the right not to be subjected to excessive sanctions.  The 

right flows from the basic “precept of justice that punishment for crime should be graduated and 

proportioned to [the] offense.”  By protecting even those convicted of heinous crimes, the Eighth 

Amendment reaffirms the duty of the government to respect the dignity of all persons. 

The prohibition against “cruel and unusual punishment,” like other expansive language in 

the Constitution, must be interpreted according to its text, by considering history, tradition, and 

precedent, and with due regard for its purpose and function in the constitutional design.  To 

implement this framework we have established the propriety and affirmed the necessity of 

referring to “the evolving standards of decency that mark the progress of a maturing society” to 

determine which punishments are so disproportionate as to be cruel and unusual. . . . [The Court 

discusses its precedent cases concerning capital punishment and juveniles along with the national 

consensus regarding sentencing, and notes that most states have abolished capital punishment for 

juveniles.] 

Because the death penalty is the most severe punishment, the Eighth Amendment applies 

to it with special force.  Capital punishment must be limited to those offenders who commit “a 
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narrow category of the most serious crimes” and whose extreme culpability makes them “the 

most deserving of execution.” . . .  There are a number of crimes that beyond question are severe 

in absolute terms, yet the death penalty may not be imposed for their commission.  The death 

penalty may not be imposed on certain classes of offenders, such as juveniles under 16, the 

insane, and the mentally retarded, no matter how heinous the crime.  These rules vindicate the 

underlying principle that the death penalty is reserved for a narrow category of crimes and 

offenders. 

 Three general differences between juveniles under 18 and adults demonstrate that 

juvenile offenders cannot with reliability be classified among the worst offenders.  First, . . . "[a] 

lack of maturity and an underdeveloped sense of responsibility are found in youth more often 

than in adults and are more understandable among the young.  These qualities often result in 

impetuous and ill-considered actions and decisions." . . . In recognition of the comparative 

immaturity and irresponsibility of juveniles, almost every State prohibits those under 18 years of 

age from voting, serving on juries, or marrying without parental consent.  

The second area of difference is that juveniles are more vulnerable or susceptible to 

negative influences and outside pressures, including peer pressure. . . . This is explained in part 

by the prevailing circumstance that juveniles have less control, or less experience with control, 

over their own environment.  

The third broad difference is that the character of a juvenile is not as well formed as that 

of an adult.  The personality traits of juveniles are more transitory, less fixed.   

These differences render suspect any conclusion that a juvenile falls among the worst 

offenders. . . . 

  In Thompson a plurality of the Court recognized the import of these characteristics with 

respect to juveniles under 16, and relied on them to hold that the Eighth Amendment prohibited 

the imposition of the death penalty on juveniles below that age.  We conclude the same 

reasoning applies to all juvenile offenders under 18. . . . 

The differences between juvenile and adult offenders are too marked and well understood 

to risk allowing a youthful person to receive the death penalty despite insufficient culpability.  

An unacceptable likelihood exists that the brutality or cold-blooded nature of any particular 

crime would overpower mitigating arguments based on youth as a matter of course, even where 

the juvenile offender's objective immaturity, vulnerability, and lack of true depravity should 

require a sentence less severe than death.  In some cases a defendant's youth may even be 

counted against him. . . . 

 It is difficult even for expert psychologists to differentiate between the juvenile offender 

whose crime reflects unfortunate yet transient immaturity, and the rare juvenile offender whose 

crime reflects irreparable corruption. . . .  If trained psychiatrists with the advantage of clinical 

testing and observation refrain, despite diagnostic expertise, from assessing any juvenile under 

18 as having antisocial personality disorder, we conclude that States should refrain from asking 

jurors to issue a far graver condemnation—that a juvenile offender merits the death penalty.  

When a juvenile offender commits a heinous crime, the State can exact forfeiture of some of the 

most basic liberties, but the State cannot extinguish his life and his potential to attain a mature 

understanding of his own humanity. . . . 
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The age of 18 is the point where society draws the line for many purposes between 

childhood and adulthood.  It is, we conclude, the age at which the line for death eligibility ought 

to rest. . . .   

Our determination that the death penalty is disproportionate punishment for offenders 

under 18 finds confirmation in the stark reality that the United States is the only country in the 

world that continues to give official sanction to the juvenile death penalty. . . .  

[The Court reviewed the decline of the use of the death penalty for juveniles in other 

countries.] 

In sum, it is fair to say that the United States now stands alone in a world that has turned 

its face against the juvenile death penalty. . . . 

The opinion of the world community, while not controlling our outcome, does provide 

respected and significant confirmation for our own conclusions. 

Over time, from one generation to the next, the Constitution has come to earn the high 

respect and even . . . the veneration of the American people. . . . It does not lessen our fidelity to 

the Constitution or our pride in its origins to acknowledge that the express affirmation of certain 

fundamental rights by other nations and peoples simply underscores the centrality of those same 

rights within our own heritage of freedom.  

The Eighth and Fourteenth Amendments forbid imposition of the death penalty on 

offenders who were under the age of 18 when their crimes were committed.  The judgment of the 

Missouri Supreme Court setting aside the sentence of death imposed upon Christopher Simmons 

is affirmed. 

Stevens, J., with whom Ginsburg, J., joins, concurring. 

Perhaps even more important than our specific holding today is our reaffirmation of the 

basic principle that informs the Court's interpretation of the Eighth Amendment.  If the meaning 

of that Amendment had been frozen when it was originally drafted, it would impose no 

impediment to the execution of 7-year-old children today.  The evolving standards of decency 

that have driven our construction of this critically important part of the Bill of Rights foreclose 

any such reading of the Amendment.  In the best tradition of the common law, the pace of that 

evolution is a matter for continuing debate; but that our understanding of the Constitution does 

change from time to time has been settled since John Marshall breathed life into its text.  If great 

lawyers of his day—Alexander Hamilton, for example—were sitting with us today, I would 

expect them to join Justice Kennedy's opinion for the Court.  In all events, I do so without 

hesitation. 

O'Connor, J., dissenting. 

The Court's decision today establishes a categorical rule forbidding the execution of any 

offender for any crime committed before his 18th birthday, no matter how deliberate, wanton, or 

cruel the offense.  Neither the objective evidence of contemporary societal values, nor the Court's 

moral proportionality analysis, nor the two in tandem suffice to justify this ruling.  Although the 

Court finds support for its decision in the fact that a majority of the States now disallow capital 

punishment of 17-year-old offenders, it refrains from asserting that its holding is compelled by a 

genuine national consensus.  Indeed, the evidence before us fails to demonstrate conclusively 
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that any such consensus has emerged in the brief period since we upheld the constitutionality of 

this practice in Stanford v. Kentucky [decided in 1989]. . . . 

 [T]he Court adduces no evidence whatsoever in support of its sweeping conclusion that it 

is only in "rare" cases, if ever, that 17-year-old murderers are sufficiently mature and act with 

sufficient depravity to warrant the death penalty.  The fact that juveniles are generally less 

culpable for their misconduct than adults does not necessarily mean that a 17-year-old murderer 

cannot be sufficiently culpable to merit the death penalty.  At most, the Court's argument 

suggests that the average 17-year-old murderer is not as culpable as the average adult murderer.  

But an especially depraved juvenile offender may nevertheless be just as culpable as many adult 

offenders considered bad enough to deserve the death penalty.  Similarly, the fact that the 

availability of the death penalty may be less likely to deter a juvenile from committing a capital 

crime does not imply that this threat cannot effectively deter some 17-year-olds from such an act. 

. . . 

Christopher Simmons' murder of Shirley Crook was premeditated, wanton, and cruel in the 

extreme. . . .  Whatever can be said about the comparative moral culpability of 17-year-olds as a 

general matter, Simmons' actions unquestionably reflect “a consciousness materially more 

‘depraved’ than that of . . . the average murderer.”  And Simmons' prediction that he could 

murder with impunity because he had not yet turned 18—though inaccurate—suggests that he 

did take into account the perceived risk of punishment in deciding whether to commit the crime. . 

. . 

The Court's proportionality argument . . . fails to establish that the differences in maturity 

between 17-year-olds and young "adults" are both universal enough and significant enough to 

justify a bright-line prophylactic rule against capital punishment of the former. . . . Chronological 

age is not an unfailing measure of psychological development, and common experience suggests 

that many 17-year-olds are more mature than the average young "adult."  In short, the class of 

offenders exempted from capital punishment by today's decision is too broad and too diverse to 

warrant a categorical prohibition. . . . 

 For purposes of proportionality analysis, 17-year-olds as a class are qualitatively and 

materially different from the mentally retarded.  "Mentally retarded" offenders . . . are defined by 

precisely the characteristics which render death an excessive punishment.  A mentally retarded 

person is, "by definition," one whose cognitive and behavioral capacities have been proven to 

fall below a certain minimum.  [T]he mentally retarded are not merely less blameworthy for their 

misconduct or less likely to be deterred by the death penalty than others.  Rather, a mentally 

retarded offender is one whose demonstrated impairments make it so highly unlikely that he is 

culpable enough to deserve the death penalty or that he could have been deterred by the threat of 

death, that execution is not a defensible punishment.  There is no such inherent or accurate fit 

between an offender's chronological age and the personal limitations which the Court believes 

make capital punishment excessive for 17-year-old murderers.  Moreover, it defies common 

sense to suggest that 17-year-olds as a class are somehow equivalent to mentally retarded 

persons with regard to culpability or susceptibility to deterrence.  Seventeen-year-olds may, on 

average, be less mature than adults, but that lesser maturity simply cannot be equated with the 

major, lifelong impairments suffered by the mentally retarded. . . . 

Reasonable minds can differ as to the minimum age at which commission of a serious 

crime should expose the defendant to the death penalty, if at all.  Many jurisdictions have 
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abolished capital punishment altogether, while many others have determined that even the most 

heinous crime, if committed before the age of 18, should not be punishable by death.  Indeed, 

were my office that of a legislator, rather than a judge, then I, too, would be inclined to support 

legislation setting a minimum age of 18 in this context.  But a significant number of States, 

including Missouri, have decided to make the death penalty potentially available for 17-year-old 

capital murderers such as respondent.  Without a clearer showing that a genuine national 

consensus forbids the execution of such offenders, this Court should not substitute its own 

"inevitably subjective judgment" on how best to resolve this difficult moral question for the 

judgments of the Nation's democratically elected legislatures.  I respectfully dissent.  

Scalia, J., with whom Rehnquist, C.J., and Thomas, J., join, dissenting. 

The Court . . . proclaims itself sole arbiter of our Nation's moral standards—and in the 

course of discharging that awesome responsibility purports to take guidance from the views of 

foreign courts and legislatures.  Because I do not believe that the meaning of our Eighth 

Amendment any more than the meaning of other provisions of our Constitution, should be 

determined by the subjective views of five Members of this Court and like-minded foreigners, I 

dissent. 

_____________________________________ 

In 2017, a Kentucky trial court ruled that the execution of a person who committed murder 

while under the age of 21 constitutes cruel and unusual punishment, thus extending the U.S. 

Supreme Court’s ruling in Roper v. Simmons.  Prosecutors were not permitted to seek the death 

penalty against Travis Bredhold, who was 18 years and five months old in 2013 when he 

committed robbery and murder.  The court cited new scientific research on juvenile brains, 

which shows that persons under the age of 21 “are categorically less culpable” for their actions. 
3
 

 

                                                 
3. Death Penalty Information Center, “Kentucky Trial Judge Rules Death Penalty Unconstitutional for 

Offenders Younger than Age 21” (August 7, 2017), https://deathpenaltyinfo.org, accessed August 14, 2017. 

https://deathpenaltyinfo.org/
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Supplement 13.19.  The Execution “Cocktail” and Constitutional Issues 

The opinions in the June 2015 capital punishment case by the U.S. Supreme Court brought 

unsuccessfully by three Oklahoma inmates who argued that the state’s “cocktail” for execution 

resulted in cruel and unusual punishment reveals some of the controversy on the Court regarding 

this sensitive and highly controversial topic.  The opinions are lengthy, and this supplement 

excerpts only portions of one concurring and one dissenting opinion. 

Glossip v. Gross 

135 S. Ct. 2726 (2015), cases and citations omitted 

Alito, J., delivered the opinion of the Court, in which Roberts, C.J., Scalia, Kennedy, and 

Thomas, JJ., joined.  Scalia, J., filed a concurring opinion, in which Thomas, J., joined.  Thomas, 

J., filed a concurring opinion, in which Scalia, J., joined.  Breyer, J., filed a dissenting opinion, in 

which Ginsburg, J., joined.  Sotomayor filed a dissenting opinion, in which Ginsburg, Breyer, 

and Kagan, JJ., joined. 

Scalia, J., with Thomas, J., concurring. 

I join the opinion of the Court, and write to respond to Justice Breyer’s plea for judicial 

abolition of the death penalty. 

Welcome to Groundhog Day.  The scene is familiar: Petitioners, sentenced to die for the 

crimes they committed (including, in the case of one petitioner since put to death, raping and 

murdering an 11-month-old baby), come before this Court asking us to nullify their sentences as 

“cruel and unusual” under the Eighth Amendment.  They rely on this provision because it is the 

only provision they can rely on. They were charged by a sovereign State with murder.  They 

were afforded counsel and tried before a jury of their peers—tried twice, once to determine 

whether they were guilty and once to determine whether death was the appropriate sentence.  

They were duly convicted and sentenced.  They were granted the right to appeal and to seek 

postconviction relief, first in state and then in federal court.  And now, acknowledging that their 

convictions are unassailable, they ask us for clemency, as though clemency were ours to give. 

 The response is also familiar: A vocal minority of the Court, waving over their heads a 

ream of the most recent abolitionist studies (a superabundant genre) as though they have 

discovered the lost folios of Shakespeare, insist that now, at long last, the death penalty must be 

abolished for good.  Mind you, not once in the history of the American Republic has this Court 

ever suggested the death penalty is categorically impermissible.  The reason is obvious: It is 

impossible to hold unconstitutional that which the Constitution explicitly contemplates. . . . 

[T]oday Justice Breyer takes on the role of the abolitionists in this long-running drama, 

arguing that the text of the Constitution and two centuries of history must yield to his “20 years 

of experience on this Court,” and inviting full briefing on the continued permissibility of capital 

punishment. 

. . . Even accepting Justice Breyer’s rewriting of the Eighth Amendment, his argument is 

full of internal contradictions and (it must be said) gobbledy-gook.  He says that the death 

penalty is cruel because it is unreliable; but it is convictions, not punishments, that are unreliable.  

Moreover, the “pressure on policy, prosecutors, and jurors to secure a conviction,” which he 

claims increases the risk of wrongful convictions in capital cases, flows from the nature of the 

crime, not the punishment that follows its commission. . . . 
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Justice Breyer next says that the death penalty is cruel because it is arbitrary. [The opinion 

criticizes the studies cited in support of this point, and notes the importance of the jury system to 

determine facts in these difficult cases and that it is inevitable that decisions will vary.] . . . 

But when a punishment is authorized by law . . . the fact that some defendants receive 

mercy from their jury no more renders the underlying punishment “cruel” than does the fact that 

some guilty individuals are never apprehended, are never tried, are acquitted, or are pardoned. 

 Justice Breyer’s third reason that the death penalty is cruel is that it entails delay, thereby 

(1) subjecting inmates to long periods on death row and (2) undermining the penological 

justifications of the death penalty.  The first point is nonsense. [Life without parole lasts longer!] 

. . . [With regard to the second point Justice Breyer] apparently forgets that one of the plaintiffs 

in this very case was already in prison when he committed the murder that landed him on death 

row.  Justice Breyer further asserts that “whatever interest in retribution might be served by the 

death penalty as currently administered, that interest can be served almost as well by a sentence 

of life in prison without parole.”  My goodness.  If he thinks the death penalty not much more 

harsh (and hence not much more retributive), why is he so keen to get rid of it?  With all due 

respect, whether the death penalty and life imprisonment constitute more-or-less equivalent 

retribution is a question far above the judiciary’s pay grade. . . . 

And finally, Justice Breyer speculates that it does not “seem likely” that the death penalty 

has a “significant” deterrent effect.  It seems very likely to me, and there are statistical studies 

that say so. [He cites several studies.] . . . But we federal judges live in a world apart from the 

vast majority of Americans.  After work, we retire to homes in placid suburbia or to high-rise co-

ops with guards at the door.  We are not confronted with the threat of violence that is ever 

present in many Americans’ everyday lives.  The suggestion that the incremental deterrent effect 

of capital punishment does not seem “significant” reflects, it seems to me, a let-them-eat-cake 

obliviousness to the needs of others.  Let the People decide how much incremental deterrence is 

appropriate. . . . 

[The opinion refers to delays in imposing the death penalty as those created by the Court 

and continues:] Indeed, for the past two decades, Justice Breyer has been the Drum Major in this 

parade.  His invocation of the resultant delay as grounds for abolishing the death penalty calls to 

mind the man sentenced to death for killing his parents, who pleads for mercy on the ground that 

he is an orphan.  Amplifying the surrealism of his argument, Justice Breyer uses the fact that 

many States have abandoned capital punishment—have abandoned it precisely because of the 

costs those suspect decisions have imposed—to conclude that it is now “unusual.”  (A caution to 

the reader.  Do not use the creative arithmetic that Justice Breyer employs in counting the 

number of States that use the death penalty when you prepare your next tax return; outside the 

world of our Eighth Amendment abolitionist-inspired jurisprudence, it will be regarded as more 

misrepresentation than math.) . . . 

 Capital punishment presents moral questions that philosophers, theologians, and 

statesmen have grappled with for millennia.  The Framers of our Constitution handled it the same 

way they handled many other controversial issues; they left it to the People to decide.  By 

arrogating to himself the power to overturn that decision, Justice Breyer does not just reject the 

death penalty, he rejects the Enlightenment. 

_________________________________ 
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The dissenting opinion by Justice Breyer, joined by Justice Ginsburg, is 41 pages long and 

cannot be recounted here.  Justice Breyer’s major reasons are summarized in the opinion of 

Justice Scalia, and readers can get the supporting statements by reading the opinion of Justice 

Breyer.  Here we include only the concluding statements of Justice Breyer: 

I recognize a strong counterargument that favors constitutionality.  We are a court.  Why 

should we not leave the matter up to the people acting democratically through legislatures?  The 

Constitution foresees a country that will make most important decisions democratically. . . . 

The answer is that the matters I have discussed, such as lack of irreversible punishment, 

individual suffering caused by long delays, and lack of penological purpose are quintessentially 

judicial matters.  They concern the infliction—indeed the unfair, cruel, and unusual infliction—

of a serious punishment upon an individual.  I recognize that in 1972 this Court, in a sense, 

turned to Congress and the state legislatures in its search for standards that would increase the 

fairness and reliability of imposing a death penalty.  The legislatures responded.  But, in the last 

four decades, considerable evidence has accumulated that those responses have not worked. 

Thus we are left with a judicial responsibility.  The Eighth Amendment sets forth the 

relevant law, and we must interpret that law. . . . We have made clear that “the Constitution 

contemplates that in the end our own judgment will be brought to bear on the question of the 

acceptability of the death penalty under the Eighth Amendment.” 

 For the reasons I have set forth in this opinion, I believe it highly likely that the death 

penalty violates the Eighth Amendment.  At the very least, the Court should call for full briefing 

on the basic question. 

With respect, I dissent. 
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Supplement 13.20.  Aggravating and Mitigating Factors in Capital Punishment Cases Must 

   Be Decided by the Jury 

In 2016, the U.S. Supreme Court struck down Florida’s capital punishment sentencing structure 

for reasons explained in this excerpt from Hurst v. Florida. 

Hurst v. Florida 
136 S. Ct. 616 (2016), cases and citations omitted 

Sotomayor, J., delivered the opinion of the Court, in which Roberts, C.J., and Scalia, Kennedy, 

Thomas, Ginsburg, and Kagan, JJ., joined.  Breyer, J., filed an opinion concurring in the 

judgment.  Alito, J., filed a dissenting opinion. 

A Florida jury convicted Timothy Lee Hurst of murdering his co-worker, Cynthia 

Harrison.  A penalty-phase jury recommended that Hurst’s judge impose a death sentence.  

Notwithstanding this recommendation, Florida law required the judge to hold a separate hearing 

and determine whether sufficient aggravating circumstances existed to justify imposing the death 

penalty.  The judge so found and sentenced Hurst to death. 

We hold this sentencing scheme unconstitutional.  The Sixth Amendment requires a jury, 

not a judge, to find each fact necessary to impose a sentence of death.  A jury’s mere 

recommendation is not enough. 

     [The U.S. Supreme Court summarizes the facts of the case, which are particularly heinous. 

The appellant was given a new sentencing hearing after the Florida Supreme Court reversed his 

sentence on grounds that are not relevant here.] 

 At resentencing in 2012, the sentencing judge conducted a new hearing during which 

Hurst offered mitigating evidence that he was not a “major participant” in the murder because he 

was at home when it happened.  The sentencing judge instructed the advisory jury that it could 

recommend a death sentence if it found at least one aggravating circumstance beyond a 

reasonable doubt: that the murder was especially “heinous, atrocious, or cruel” or that it occurred 

while Hurst was committing a robbery.  The jury recommended death by a vote of 7 to 5. 

The sentencing judge then sentenced Hurst to death.  In her written order, the judge based 

the sentence in part on her independent determination that both the heinous-murder and robbery 

aggravators existed.  She assigned “great weight” to her findings as well as to the jury’s 

recommendation of death. . . . 

We granted certiorari to resolve whether Florida’s capital sentencing scheme violates the 

Sixth Amendment in light of Ring [a precedent case mentioned earlier in this supplement].  We 

hold that it does, and reverse. 

The Sixth Amendment provides, “In all criminal prosecutions, the accused shall enjoy the 

right to a speedy and public trial, by an impartial jury. . . .” This right, in conjunction with the 

Due Process Clause, requires that each element of a crime be proved to a jury beyond a 

reasonable doubt. . . .  

Without contesting Ring’s holding, Florida offers a bevy or arguments for why Hurst’s 

sentence is constitutional.  None holds water. 

Florida concedes that Ring required a jury to find every fact necessary to render Hurst 

eligible for the death penalty.  But Florida argues that when Hurst’s sentencing jury 
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recommended a death sentence, it “necessarily included a finding of an aggravating 

circumstance.” 

[The Court rejects that argument along with the state’s arguments concerning stare decisis 

with regard to two previous U.S. Supreme Court decisions, both of which the Court expressly 

overrules, stating:] Time and subsequent cases have washed away the logic [of those cases].  The 

decisions are overruled to the extent they allow a sentencing judge to find an aggravating 

circumstance, independent of a jury’s factfinding, that is necessary for imposition of the death 

penalty. . . . 

 The Sixth Amendment protects a defendant’s right to an impartial jury.  This right 

required Florida to base Timothy Hurst’s death sentence on a jury’s verdict, not a judge’s 

factfinding.  Florida’s sentencing scheme, which required the judge alone to find the existence of 

an aggravating circumstance, is therefore unconstitutional. 
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Supplement 13.21.  Courts and Congestion 

There is no question that most courts, including the U.S. Supreme Court and the lower federal 

appellate courts and trial courts, along with state courts at all levels, are overburdened.  There are 

several reasons for this situation.  One significant reason is the trend toward increasing the 

number of federal crimes.  For example, the Violent Crime Control and Law Enforcement Act of 

1994 increased federal jurisdiction over a number of crimes and increased penalties for others, 

especially those involving illegal drug trafficking.
1
  Stalking, carjacking, hate crimes, and other 

relatively recent additions to criminal law have been included in federal as well as state codes.  A 

further problem for federal courts is the shortage of judges on the federal bench, and, as the text 

notes, significant increases in court cases have resulted from drug arrests, many in federal courts. 

 Many state courts are also overcrowded.  In 2009, a New York judge described the impact 

of the economic recession on the courts of that state as a “train wreck” that probably would get 

worse.
2
  That same year, an editorial in the New York Times quoted the chief justice of the 

Massachusetts Supreme Judicial Court as warning that, as the result of budget cuts, state courts, 

which handle 95 percent of all civil and criminal cases, were reaching the “tipping point of 

dysfunction.”  Many courts had already imposed hiring freezes or furloughs on state employees, 

including those who work in the courts, and some, such as in New Hampshire, suspended civil 

and criminal trials in some counties.  According to the ABA, the brunt of cutbacks had the 

greatest negative impact on those who are most vulnerable: those in family and juvenile court 

cases, along with misdemeanors and small claims litigants.  The editorial concluded: “But, at 

some point, slashing state court financing jeopardizes something beyond basic fairness, public 

safety and even the rule of law.  It weakens democracy itself.”
3
 

By 2013, the court crisis in New York was magnified, with the New York Times reporting 

that criminal cases were “languishing for years” and “undermining one of the central ideals of 

the justice system, the promise of a speedy trial.”  The paper’s editorial called the situation 

unconscionable.
4
 By 2015, a Missouri paper ran a headline, “More Crime Leads to Crowded 

Court Docket,” and a Georgia paper, referring to elections, ran a headline, “Paulding Judicial 

Candidates See Fairness, Crowded Courts as Top Issues.”
5
 

Several suggestions have been made for alleviating this congestion.  One is to fine 

attorneys for filing frivolous cases.  Another is to increase the numbers of judges and other 

personnel.  Still another is to create more courts.  Reorganization of courts is another suggestion 

that some state systems have followed.  Improving internal management of courts relieves some 

congestion.  For example, shifting judges from one court to another might ease congestion 

problems during the vacation of a judge in one court.  But problems arise when judges are shifted 

to areas in which they have no experience; for example, from civil to criminal, or vice versa, and 

                                                 
1.  Violent Crime Control and Law Enforcement Act of 1994, Public Law 193-322 (September 13, 1994).   

2.  “The Recession Begins Flooding into Courtrooms,” New York Times (December 28, 2009), p. 1. 

3.  “State Courts at the Tipping Point,” New York Times (November 25, 2009), p. 26. 

4  “Broken Justice in the Bronx,” New York Times (April 22, 2013), p. 18; “Waiting Years for Their Day in 

the Bronx Courts,” New York Times (April 14, 2013), p. 1. 

5  “More Crime Leads to Crowded Court Docket,” Southern Missourian (September 27, 2015), 

www.semissourian.com, accessed August 11, 2016; “Paulding Judicial Candidates See Fairness, Crowded 

Courts as Top Issues,” www.mdjonline.com  (May 11, 2016), accessed August 11, 2016. 



 

372 

 

take on heavy caseloads quickly without much time for preparing their cases.  Night courts and 

weekend courts have been used in some cities, particularly large cities with high caseloads (e.g., 

Miami), but such procedures take their toll on participants.  Another means of relieving 

congestion is the use of computers and other technology to speed up court paperwork. 

Alternative dispute resolution is one of the most efficient ways to ease court congestion.  

In less complicated cases, litigants may use mediation rather than court resolution.  Mediation 

has been successful in many countries.  Mediators may be lay persons with some training in 

dispute resolution but without the legal training of attorneys.  In informal situations, such as 

within a neighborhood, many disputes may be resolved successfully without the formality and 

cost of a court trial. 

 A final suggestion for reducing congestion in our general criminal and civil courts is to 

add specialized courts, such as drug courts, mental health courts, and domestic violence courts, 

all discussed earlier in the text. Overall, however, this will not decrease, and probably will, 

increase costs. 
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Supplement 13.22.  Courts and Violence 

Courts are no longer a safe place for the events that occur within them.  Despite the increased 

security of most, if not all, state and federal courts, the events of March 2005 shocked the nation.  

In Atlanta, Superior Court Judge Rowland W. Barnes was shot and killed as he presided over a 

civil trial in the old Fulton County Courthouse.  The court reporter, Julie Ann Brandau, was shot 

in the head and killed.  The gunman, Brian Nichols, 33, was a defendant in a criminal trial 

presided over by Judge Barnes.  Nichols, who was charged with rape and other felonies, was 

being tried for the second time after his first trial ended with a hung jury.  Two days previously, 

two shanks had been found in Nichols’s shoes, and Judge Barnes had notified the defense and 

prosecution lawyers that they should be careful and that he, the judge, had suggested that 

security needed to increase. 

Nichols, who was on his way to the courtroom where his second trial was to resume, 

overpowered his guard, Cynthia Hall, who was critically injured, and took her weapon.  He went 

to the judge’s chambers, where he overpowered another deputy, handcuffed him, and stole his 

gun.  Nichols then went to the courtroom where Judge Barnes was presiding, shot and killed the 

judge and the court reporter, went to the parking garage, overpowered and pistol-whipped a 

reporter, and stole his car.  Nichols committed other acts of violence, including murder, during 

his continued escape attempt.  He was later apprehended, tried, convicted, and sentenced to 

consecutive life sentences without parole after the jury deadlocked on the death penalty.
1
 

 More recently, the murders in Kaufman County, Texas (near Dallas) of two prosecutors 

(and the wife of one) reemphasized the danger that criminal justice personnel may face.  

Assistant District Attorney Mark Hasse was murdered near the county courthouse in January 

2013; subsequently, District Attorney Michael McLelland and his wife Cynthia were murdered 

in their home by a former justice of the peace and his wife, Eric Lyle Williams and Kim 

Williams.  A grand jury returned capital murder charges against both.  The accused were alleged 

to have committed the murders because of a grudge regarding past legal problems with the 

county, which led to the loss of Eric Williams’s job and the family’s health benefits.  Eric 

Williams was convicted and sentenced to death and that sentence was upheld on appeal.  Kim 

Williams entered a guilty plea to the murder of Hasse and was given a lighter sentence of 40 

years in prison.  She must serve 20 years, at which time she could be considered for parole.  

These violent acts and others have resulted in a reassessment of the security provided to 

local, state, and federal judges.  In the final analysis, however, we cannot provide round-the-

clock security to all judges, and not all would not want that intensive surveillance.  The need to 

protect judges must be balanced against the cost to society and the invasion of the privacy of 

judges and their families.

                                                 
1.  Summarized from various media sources.   
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Chapter 14.  The Confinement of Offenders 

Supplement 14.1.   The California Correctional Systems  

California’s correctional systems serve as a prime example of significant prison population 

growth and costs over the past two decades. In 2005, California changed the name of its 

Department of Corrections to the Department of Corrections and Rehabilitation.  The enabling 

statute, however, made it clear that despite the return to an emphasis on rehabilitation, the 

primary goal of the department remained security and the protection of California’s people.  

Subsequently, the state’s legislature commissioned a study of its correctional system by a panel 

of 16 highly qualified corrections experts, co-chaired by the director of the Center for Evidence-

Based Corrections at the University of California, Irvine.  The commission’s report contained the 

following information: 

 Approximately 70 percent of released inmates are returned to prison within a year. 

 The overcrowded prisons prevent the availability of programs for alcohol and drug 

addiction treatment, anger management, job training, and so on. 

 The state could save between $561 million and $684 million a year if it followed all of 

the committee’s recommendations. 

 Of the $43,287 spent yearly on each inmate, 50 percent is for security, with only 5 

percent for programs such as job training. 

 The state has over 170,000 inmates in facilities designed for 100,000.
1
    

In October 2006, before this report was issued, California’s then–governor, Arnold 

Schwarzenegger, declared a state of emergency in the state’s prison system due to overcrowding.  

Federal courts had given the state, under threat of being placed under federal receivership, until 

the spring of 2007 to devise an acceptable plan to solve the correctional system’s problems of 

overcrowding and other issues.  On May 3, 2007, the California legislature, along with Governor 

Schwarzenegger, agreed on a plan to expand correctional facilities.
2
   

In the summer of 2007, two federal district court judges, in separate actions, held that 

California’s reaction to federal court orders was inadequate.  Their conclusions and 

recommendations were followed by the U.S. Court of Appeals for the Ninth Circuit.  The two 

judges, Thelton Henderson of San Francisco and Lawrence Karlton of Sacramento, along with 

Judge Stephen Reinhardt of the federal appeals court, constituted a panel with the power to 

determine whether the state’s overcrowded prisons were making court-ordered improvements 

impossible and, if so, to impose a lid that would require the state to release inmates.  The panel 

                                                 
1. Executive Summary, Meeting the Challenges of Rehabilitation in California’s Prison and Parole System: A 

Report from Governor Schwarzenegger’s Rehabilitation Strike Team.  This report was chaired by Joan 

Petersilia and published in December 2007.  It can be found online at 

http://uci.corrections.seweb.uci.edu/files/2013/06/Rehabilitation-Strike-Team-Report.pdf, accessed January 

28, 2017.  

2. “California Officials Agree on Prison Expansion Plan,” Criminal Justice Newsletter (May 1, 2007), p. 8; 

“California to Address Prison Overcrowding with Giant Building Program,” New York Times (April 27, 

2007), p. 16. 
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of judges rejected the governor’s argument that this was not necessary because the state’s newly 

enacted law to build prisons would take care of the situation.
3
 

In August 2009, federal judges gave California two years to reduce its prison population 

by 27 percent.  In a long opinion, the judges described the crisis in that state, attributing to 

overcrowding the serious issues of unconstitutional conditions regarding medical care in general 

and mental health care in particular.  A portion of that opinion is included here to emphasize the 

devastating effects of prison overcrowding and the reluctance of federal courts to intervene, but 

their willingness to do so when states do not remedy prison problems.  The state appealed to the 

U.S. Supreme Court to stay the order; that Court denied the request in 2009 but stated, “In 

denying the stay, the Court takes note of the fact that the three-judge district court has indicated 

that its final order will not be implemented until this Court has had the opportunity to review the 

district court’s decree.” 

Coleman v. Schwarzenegger 
       922 F. Supp. 2d 882 (E.D. Cal. 2009), cases and citations omitted 

 “California's correctional system is in a tailspin,” the state's independent oversight agency 

has reported.  Tough-on-crime politics have increased the population of California's prisons 

dramatically while making necessary reforms impossible.  As a result, the state's prisons have 

become places “of extreme peril to the safety of persons” they house, while contributing little to 

the safety of California's residents.  California “spends more on corrections than most countries 

in the world,” but the state “reaps fewer public safety benefits.”  Although California's existing 

prison system serves neither the public nor the inmates well, the state has for years been unable 

or unwilling to implement the reforms necessary to reverse its continuing deterioration. . . .  

[The court addressed the issues of inmates’ mental and physical health, which are 

discussed later in this supplement.] 

California's inmates face a second everyday threat to their health and safety: the 

unprecedented overcrowding of California's prisons.  Since reaching an all-time population 

record of more than 160,000 in October 2006, the state's adult prison institutions have operated 

at almost double their intended capacity . . . and some institutions have populations approaching 

300% of their intended capacity.  In these overcrowded conditions, inmate-on-inmate violence is 

almost impossible to prevent, infectious diseases spread more easily, and lockdowns are 

sometimes the only means by which to maintain control.  In short, California's prisons are 

bursting at the seams and are impossible to manage. . . . 

Two federal lawsuits have brought the crisis in California's prisons to this three-judge 

court.  Plaintiffs in the two lawsuits contend that a reduction in the prison population is necessary 

to bring the California prison system's medical and mental health care into constitutional 

compliance.  In both Plata v. Schwarzenegger and Coleman v. Schwarzenegger, the federal 

courts initially issued narrow orders requiring California to develop and implement remedial 

plans to meet this objective.  However, as the state time and again failed to meet its own 

remedial targets — let alone to achieve constitutional compliance — both courts were forced to 

adopt increasingly drastic remedies, culminating in the Plata court's 2005 appointment of a 

receiver to manage the prison medical system. . . .  

                                                 
3. “New Court to Address California Prison Crowding,” New York Times (July 24, 2007), p. 16; 

“Schwarzenegger’s Stand on Inmates Rejected,” San Francisco Chronicle (September 12, 2007), p. 5B. 
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 Federal law makes any prisoner release order, including the population reduction order 

requested by plaintiffs, a “remedy of last resort,” and imposes various conditions upon the 

issuance of such an order. . . . [T]hose conditions have been met here: (1) crowding is the 

primary cause of the state's failure to provide its inmates with constitutionally sufficient medical 

and mental health care; (2) no relief besides a prisoner release order can bring the California 

prison system into constitutional compliance; (3) an order requiring the state to reduce the 

population of its adult institutions to a lower percentage of their combined design capacity than 

presently exists — a population cap — is narrowly tailored to the constitutional violations 

identified by the Plata and Coleman courts, extends no further than necessary to remedy those 

violations, and is the least intrusive possible remedy; and (4) the state can comply with such an 

order with little or no impact on public safety and the operation of the criminal justice system.  

There are numerous means by which the state can reduce the prison population, from parole 

reform and the diversion of technical parole violators and low-risk offenders to sentencing 

reform and the expansion of good time credits and rehabilitative programming.  There is no need 

for the state to release presently incarcerated inmates indiscriminately in order to comply with 

our order.  Much of the relief can be achieved instead by reducing prison intake in a manner 

recommended by the state's own experts. 

We recognize the gravity of the population reduction order we issue herein, and we do 

not intervene in matters of prison population lightly.  Nonetheless, when federal court 

intervention becomes the only means by which to enforce rights guaranteed by the Constitution, 

federal courts are obligated to act. . . . California's prisoners have long been denied 

constitutionally adequate medical and mental health care, often with tragic consequences, and the 

overcrowding in California's prisons, which have become criminogenic, must be reduced if the 

prison system is to achieve constitutional compliance.  California's prisoners, present and future, 

(and the state's population as a whole) can wait no longer. 

________________________________________________________ 

 The history of this case over many years involves an agreement between the parties with 

regard to correcting the deficiencies in California’s state prison system, specifically the medical 

care system that violated the Eighth Amendment of the U.S. Constitution, and the federal 

Americans with Disabilities Act (ADA).
4
 When the state did not comply with that agreement, the 

California Department of Corrections and Rehabilitation (CDCR) was placed in receivership 

under the authority of a federal monitor. 

California did not challenge the appointment of the monitor in 2006 but chose to do so 

three years later after the monitor proposed the construction of 10,000 new prison beds at a cost 

of $6 billion. The monitor scaled his recommendation back to two hospitals, with space for 3,400 

inmates, at a cost of $1.9 billion. On April 30, 2010, a panel of judges of the Ninth Circuit held 

that the district court was within its power to appoint the monitor, and California lost its appeal. 

The judges emphasized that three years after the state had agreed to make specific changes in its 

medical care system, not one prison had done so despite the fact that substandard medical care 

                                                 
4. Americans with Disabilities Act, USCS, Title 42, Sections 12101-12213 (2017). 
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had resulted in the suicides of a “significant number” of inmates.  The system remained under 

the control of a federal receiver.
5
  

By the spring of 2010, despite some decline in its prison populations for three years, 

California still had 76,000 more inmates than in 1988 and a corrections budget of approximately 

$8 billion, representing about 11 percent of the state’s total budget.  In early 2010, the state was 

opening prison doors because, in the words of the media, it was “driven to the financial brink.”  

The state was attempting to reduce overcrowding by permitting jails to release inmates early and 

by sending to jails some convicted felons who otherwise would have been sent to prison. 

 The legal issues continued as did the federal monitoring of California’s system.  On 

August 2, 2013, the U.S. Supreme Court refused to stay the lower court’s order to release, 

leading Justice Antonin Scalia, with whom Justice Clarence Thomas joined, to refer to the stay 

as a decision that “vastly expands the Power of the Black Robe.”
6
 

California’s Public Safety Realignment Act of 2011 (PSR) required that the state reduce 

its prison population to 137.5 percent of design capacity, which is approximately 110,000 

inmates.  The state was given two years to comply with the order.  Some of the reduction was to 

come through normal attrition; some was to be accomplished by placing some newly committed  

nonviolent inmates in local jail facilities, while moving some of the inmates in those facilities to 

community corrections, etc.  The state provided additional funding to each of its 58 counties to 

develop  plans best suited to their local facilities and needs. In October 2013, federal judges gave 

California an extra month to reduce its prison population, extending the deadline until late 

February 2014.  Governor Jerry Brown had asked for a three-year delay.  In February 2014, a 

three-judge federal panel extended the deadline for two more years.  California had until the end 

of February 2016 to reduce its severely overcrowded prison populations, but there were interim 

deadlines for those reductions, and the judges appointed a compliance officer to monitor whether 

the state was meeting those deadlines.
7
  

On November 4, 2014, California voters approved Proposition 47, the Reduced Penalties 

for Some Crimes Initiative.  This measure “reduces certain drug possession felonies to 

misdemeanors. It also requires misdemeanor sentencing for petty theft, receiving stolen property 

and forging/writing bad checks when the amount involved is $950 or less.” Proposition 47 does 

not provide automatic resentencing but does permit an inmate currently serving a sentence for 

                                                 
5. Plata v. Schwarzenegger, 603 F.3d 1088 (9th Cir. April 2010).  This case was one of four class actions 

concerning allegations of constitutionally inadequate medical care in California state prisons.  The other 

three are Coleman v. Schwarzenegger, 2010 U.S. Dist. LEXIS 2711 (E.D. Cal. 2010) aff’d. Brown v. Plata, 

563 U.S. 493(2011). Coleman v. Brown, 2011 U.S. App. LEXIS 8391 (9th Cir. 2011) (mental health care, 

especially suicide issues); Perez v. Cate, 2009 U.S. Dist. LEXIS 18949 (N.D. Cal. 2009) (dental care); 

Armstrong v. Schwarzenegger, 2009 U.S. Dist. LEXIS 91494 (N.D. Cal. 2009), aff’d in part and vacated in 

part, remanded by, motion denied, 622 F.3d 1058 (9th Cir. 2010) (compliance with the Americans with 

Disabilities Act). 

6. Brown et al. v. Plata and Coleman et al., 134 S. Ct. 1 (August 2, 2013), motion denied by, motion granted 

by Coleman v. Brown, 2013 U.S. Dist. LEXIS 115403 (E.D. Cal. August 9, 2013). 

7. “California: Short Delay Granted for Inmate Cuts,” New York Times (October 22, 2013), p. 13; “Court 

Gives California More Time on Prisons,” New York Times (Late Edition — Final) (February 11, 2014), p. 

12. 
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any of the affected crimes to petition to be resentenced.
8
  Approximately 10,000 inmates were 

eligible for resentencing after a thorough risk assessment to ensure the state did not release 

inmates who might harm the public.  It created a Safe Neighborhoods and Schools Fund to 

receive appropriations of the savings the state made compared to expenses prior to the 

implementation of Proposition 47, an estimated $150 million to $250 million per year.  Twenty-

five percent of that fund would be distributed to the Department of Education, 10 percent to the 

Victim Compensation and Government Claims Board, and 65 percent to the Board of State and 

Community Correction. 

On March 16, 2015, California’s prison population was approximately 135.5 percent of 

design capacity, meaning the state had met that part of the goal concerning its prison system.
9
   

By the end of 2015, the state’s prison population was 129,182.  By the end of 2016, it was 

128,643, and the state estimated that the population would be 129,872 by the end of 2017. By the 

end of 2021, the estimate (in 2017) was 133,818. 

The changes in California’s statutes and propositions affected jails as well as prisons.  

For example, between 2011 and 2012, the state’s jail populations increased by 7,600 inmates. 

One of the reasons for that increase was a change in the state statute made in 2011, referred to as 

the Post-Release Community Supervision Realignment (A.B. 109, after the name of the 

Assembly Bill authorizing the change).  This law moved many lower felonies out of the state 

prison category for punishment.  Those offenses are now punished by jail terms. This largest 

change in California’s sentencing policies in about 30 years also provides that most parolees 

cannot be returned to prison for technical violations and that post-release community supervision 

is required for most inmates who are released from state prisons.
10

 

Finally, California provides upscale jail cells in some facilities. Proposition 47 expanded 

sentencing options among other provisions, and some jurisdictions provide more luxurious jail 

cells for inmates who can afford and are willing to pay over $100 per night for their 

incarceration.  Some inmates stay a night or two; some stay much longer. The American Civil 

Liberties Union describes the practice as “jail for the rich,” and argues that such a policy 

favoring inmates with money is “un-American.”
11

 

 

                                                 
8. Proposition 47, California Department of Corrections and Rehabilitation, http:// www.cdcr.ca.gov, accessed 

November 24, 2016. 

9. Defendants’ March 2015 Status and Benchmark Report in Response to February 10, 2014 Order (March 

16, 2015), case 2:90-cv-00520 KJM DAD PC Three-Judge Court. 

10. See Cal. A.B. 109 and Cal. Penal Code 1170 (2017). 

11. “Would You Pay to Stay Here? For Some Who Can Shell Out, Jail Comes with Satellite TV, a Gym, 

Yoga” (March 12, 2015, updated November 27, 2015), http://www.ocregister.com, accessed August 12, 

2016. 
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Supplement 14.2.  Supermax Prisons 

The federal supermax prison in Florence, Colorado, is the most secure prison in the federal 

system.  It is referred to as the Administrative Maximum (ADX) prison, which is part of the 

Florence Federal Correctional Complex (FCC).  Virtually all inmates are in solitary confinement 

in this prison and thus are allowed out of their cells only one hour maximum a day.  The prison 

houses such infamous inmates as Eric Rudolph (who pleaded guilty to terrorist attacks, including 

the 1996 bombings at the Atlanta Olympics); Theodore “Ted” Kaczynski, the so-called 

Unabomber, who used mail bombs to kill three people and injure 22 others over a 17-year 

period; Richard Reid, the shoe bomber whose plan to blow up an airline over the ocean was 

foiled; and approximately 40 convicted terrorists.
1
 

The assumption behind the building of supermax or maxi-maxi prisons is that they are 

needed to protect staff and other inmates from the most dangerous inmates.  A study of three 

maxi-maxi prisons questioned this assumption:  

Mixed support was found for the hypothesis that supermax increases staff safety; the 

implementation of a supermax had no effect on levels of inmate-on-staff assaults in 

Minnesota, temporarily increased staff injuries in Arizona, and reduced assaults against 

staff in Illinois.
2
 

Issues with supermax prisons have been raised by human rights groups.  The director of 

the American Civil Liberties Union's Institutionalized Persons Project in Illinois summarized his 

views of these prisons as follows: 

To build these supermaxes is one thing, but we've gone out of our way to torture 

these guys and deprive them of human contact in a way that cannot be justified.
3
  

 The cost of supermax prisons is enormous.  For example, at the time the U.S. 

Supreme Court heard the Ohio supermax prison case, the cost of incarcerating an inmate 

in that institution was $49,007 yearly compared to $34,167 for less secure facilities in 

that state.
4
 

 Scholars who reviewed the research literature, media accounts, and legislative 

reports on supermax prisons, visited prisons in three states, conducted focus groups and 

interviews, and conducted telephone interviews with correctional professionals in 

supermax institutions in eight other states and one federal supermax prison.  They 

concluded that the following issues should be considered and evaluated regarding the use 

of supermax prisons: 

 There is not enough evidence on supermax prisons to determine whether or not they are 

effective. 

 Any general assessment of supermax prisons should take into account several unintended 

impacts, some of which are positive (improving the quality of life of inmates and staff 

                                                 
1. Bruce Finley, “Supermax Too Full for Guantánamo Detainees,” Denver Post (May 22, 2009), n.p. 

2. Chad S. Briggs et al., “The Effect of Supermaximum Security Prisons on Aggregate Levels of Institutional 

Violence,” Criminology 41(4) (November 2003): 1341-1376, quotation is on p. 1341. 

3. “New Prisons Reflect Society,” Orlando Sentinel (Florida) (August 2, 1998), p. 8. 

4. Wilkinson v. Austin, 545 U.S. 209 (2005). 
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and improving the economy of the community) and some of which are negative (the 

opposite effect on quality of life). 

 There exists little logic on how supermax prisons “are supposed to achieve specific 

goals.” 

 There are numerous barriers to the possible effectiveness of supermax prisons (such as 

methods for identifying the types of inmates these prisons are designed to incarcerate). 

 There are moral, political, and fiscal issues that influence whether supermax prisons are a 

wise idea.
5
 

Daniel P. Mears and William D. Bales, who conducted a three-year study of Florida’s 

supermax housing of inmates and its effects on recidivism, came to the conclusion that such 

confinement might increase violent recidivism after the inmates were released.  They also found 

no evidence of a “substantial specific deterrent effect of supermax incarceration.”
6
  In a later 

article, Mears discussed the policy implications of supermax prisons and concluded that it is 

difficult at present to conclude that these prisons achieve their intended goals.
7
 

 

                                                 
5. Daniel P. Mears and Jamie Watson, “Towards a Fair and Balanced Assessment of Supermax Prisons,” 

Justice Quarterly 23(2) (June 2006): 232-270; quotation is on p. 266. 

6. Daniel P. Mears and William D. Bales, “Supermax Incarceration and Recidivism,” Criminology 47(4)  

(November 2009): 1131-1166; quotation is on p. 1154. 

7. Daniel P. Mears, “Supermax Prisons: The Policy and the Evidence,” Criminology & Public Policy 12(4) 

(November 2013): 681-719. 
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Supplement 14.3.  Private Prisons in Florida 

A research organization that studied the six prisons operated by private agencies (GEO Group 

and CCA) in Florida reported that the effectiveness in reducing recidivism through the education 

and rehabilitation programs managed by these two groups was a toss-up.  It was impossible to 

discern whether they really were, as claimed, operating at a cost of 7 percent less than the state’s 

Department of Corrections.
1
 

A response to such criticisms came from the National Institute of Justice as follows: 

The original promise was that prison privatization would increase service quality.  The 

premise was that the free market would introduce efficiency previously unknown in the 

Florida state adult correctional system.  The resulting performance suggests that neither 

promise nor premise was correct.  The research results are clear.
2
 

Charles W. Thomas, a criminologist with Homeland Security Corporation, argued that 

the research methods of the Florida study and the earlier studies that supported the premise of 

increased recidivism in private prisons were so different that the results are not comparable:   

The [Florida] study and the studies on which it is based directly and indirectly raise 

important intellectual and policy issues that deserve answers we simply cannot provide 

today.  Passionate ideological rhetoric may well give rise to intensified commitment by 

the faithful.  What criminology needs, however, is not more faith-based zealousness.  

What criminology needs is more well-conceptualized, well-executed research.  And what 

policy makers need is research aimed at informing rather than at shaping public policy.
3
 

In 2016, Prison Legal News published a scathing article on private prisons in Florida and, 

in particular, on Professor Thomas, claiming that Thomas played a big role in the Florida 

legislation for privatization (with such requirements as the state paying private corporations for 

90 percent occupancy of prisons even if they were not that full) but noted that Thomas was not 

only a consultant for Florida’s Correctional Privatization Commission (CPC) but alleged that he 

“owned private prison stock and secured a $3 million fee from CCA in connection with Prison 

Realty Trust, a CCA spin-off company.”  The article noted that Thomas was fined $20,000 by 

the Florida Ethic’s Commission, the largest fine to that time levied by that commission, but “it 

was a fraction of the financial benefits he received from the private prison industry.”
4
   The 

article continued with criticism of others involved in private prisons in Florida and even the 

governor, Rick Scott, who was described as “a proponent of privatizing state functions, including 

prison-related services.”    

                                                 
1. “Are the Savings There? Report Grades Florida’s Privatized Prisons,” Tallahassee Democrat (Florida) 

(April 19, 2010), p. 9; William D. Bales, “Recidivism of Public and Private State Prison Inmates in 

Florida,” Criminology & Public Policy 4(1) (February 2005): 57-82. 

2. Gerald Gaes, “Prison Privatization in Florida: Promise, Premise, and Performance,” Criminology & Public 

Policy 4(1) (February 2005): 83-88; quotation is on p. 83. 

3. Charles W. Thomas, “Recidivism of Public and Private State Prison Inmates in Florida: Issues and 

Unanswered Questions,” Criminology & Public Policy 4(1) (February 2005): 89-100; quotation is on p. 97. 

4. “Florida’s Private Prison Movement Alive and Well,” Prison Legal News (May 5, 2016), 

https://www.prisonlegalnews.org, accessed August 13, 2016. 
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In 2013 he [Scott] granted the Tennessee-based prison healthcare company 

Corizon, Inc. a major contract that cost almost 2,000 state workers their jobs.  Corizon’s 

contract was put up for rebid in 2016 amid reports of deficient medical care and prisoner 

deaths.
5
   

Previously, in 2012, a county judge blocked Florida’s efforts to place the health care of 

inmates in North and Central Florida prisons in the hands of Corizon Correctional Healthcare for 

five years for $230 million.  The move would have impacted 1,900 state workers.  The judge’s 

ruling was based on a technicality: the privatization must be done by the legislature, not by the 

14-member Legislative Budget Commission.
6
 

An earlier court decision to transfer 29 of the state’s prisons to private management was 

found unconstitutional on a technical issue (it was part of a budget bill and because it involved a 

substantive policy change, required a stand-alone bill).  Had the measure been accepted, all 4,000 

of the prison union’s employees might have lost their jobs.
7
    In 2012, the state legislature voted 

down a prison privatization bill covering 27 prisons. In August 2016, the Florida Department of 

Corrections listed on its Web page that seven of its facilities were private.
8
 

 Another issue is whether private corrections facilities are effective.  A study by Florida 

scholars concerning private prisons in that state concluded that there was no evidence that 

inmates released from private prisons (including those for adult males, adult females, and 

juveniles) were less likely to become recidivists once they were released.  The authors did, 

however, acknowledge that there is limited empirical information on this subject and that studies 

should be conducted in other states as well.
9
 

In reacting to the Florida study, a scholar at the National Institute of Justice stated: 

The original promise was that prison privatization would increase service quality.  The 

premise was that the free market would introduce efficiency previously unknown. . . . 

The resulting performance suggests that neither promise nor premise was correct.  The 

research results are clear.
10

 

Charles W. Thomas, however, pointed out that there were methodological problems with 

both the Florida study and the earlier ones by other scholars that suggested that private prison 

releasees were less likely to recidivate than those released from public facilities, and that these 

problems resulted in limitations on their conclusions.
11

 

 

                                                 
5. Ibid. 

6. “Judge Blocks Privatization,” Tallahassee Democrat (December 5, 2012), p. 1. 

7. “Florida: Prison Privatization Plan Is Scrapped,” New York Times (November 1, 2011), p. 14. 

8. Florida Department of Corrections, http://www.dc.state.fl.us, accessed August 13, 2016. 

9. William D. Bales et al., “Recidivism of Public and Private State Prison Inmates in Florida,” Criminology & 

Public Policy 4(1) (February 2005): 57-82. 

10. Gerald G. Gaes, “Prison Privatization in Florida: Promise, Premise, and Performance,” Criminology & 

Public Policy 4(1) (February 2005): 83-88. 

11. Charles W. Thomas, “Recidivism of Public and Private State Prison Inmates in Florida: Issues and 

Unanswered Questions,” Criminology & Public Policy 4(1) (February 2005): 89-100. 
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Supplement 14.4.  Special Provisions for Inmates to Be with Their Children 

A 2016 report on incarcerated women in the District of Columbia recommended that female 

inmates should be permitted to live for at least six months with their newborn babies.  Most of 

the female inmates in DC are housed in federal prisons, and those are few and not close to the 

District.  It is thus difficult for the women to stay in touch with their children.  At the time of this 

report, only nine states (California, Illinois, Indiana, Ohio, Nebraska, New York, South Dakota, 

Washington, and West Virginia) had prison nurseries, but the federal Bureau of Prisons operated 

residential programs for female inmates of infants in Connecticut, Florida, Illinois, Texas, and 

West Virginia.  The DC report cited evidence that such programs reduce recidivism when 

mothers are released.
1
 

 For over 30 years, New York’s maximum-security prison for women, the Bedford Hills 

Correctional Facility, has provided weekly summer camps for inmates’ children, giving inmates 

who apply and are approved (the children’s guardians must also approve) an opportunity to 

interact with each other.
2
  

Two private charities in Kentucky take newborns and other babies for weekend visits 

with their mothers in prison.  The director of Operation Open Arms in Louisville said, “These 

children didn’t commit a crime, and shouldn’t have to pay for it.”  The children may spend a day 

with their mothers, and parenting classes are provided.  Some states provide live-in prison 

nursery programs, but Kentucky has rejected that approach.  Officials believe that such programs 

help only a small percentage of incarcerated mothers and that the benefits have not been proven.
3
 

  

Some prisons provide programs for fathers to meet with their children.  Two 

organizations that sponsor these programs are Returning Hearts and Malachi Dads.  The 

Louisiana State Penitentiary at Angola began a program in 2004 that permits children to visit 

their fathers, grandfathers, uncles, and cousins on the grounds rather than inside the “shack,” as 

the inmates call the visiting quarters.  The prison has an all-day program of activities, such as 

amusement rides, balloon-twisting clowns, and horses, along with hamburgers and hot dogs.
4
 

 

                                                 
1. Debra Cassens Weiss, “Imprisoned Mothers Should Be Allowed to Spend Six Months with Newborns, 

Report Says,” ABA (March 25, 2016), http://www.abajournal.com, accessed March 25, 2016. 

2. “Having Summer Camp Behind a Prison’s Fence,” New York Times (August 22, 2007), p. 19. 

3. “Family Ties in Prison,” Courier-Journal (Louisville, KY) (July 11, 2009), p. 1. 

4. “Fathers in Angola Get to Spend a Precious Day with Their Children,” Times-Picayune (New Orleans) 

(September 10, 2006), p. 1. 
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Supplement 14.5. Medical Problems of U.S. Inmates 

The BJS reported the following highlights from its analysis of the medical problems of U.S. 

inmates. 

 “An estimated 44% of state inmates and 39% of federal inmates reported a current 

medical problem other than a cold or virus. 

 Arthritis (state 15%; federal 12%) and hypertension (state 14%; federal 13%) were the 

two most commonly reported medical problems. 

  Among inmates who reported a medical problem, 70% of state and 76% of federal 

inmates reported seeing a medical professional because of the problem. 

 More than 8 in 10 inmates in state and federal prisons reported receiving a medical exam 

or a blood test since admission. . . . 

 More than a third (36%) of state inmates and nearly a quarter (24%) of federal inmates 

reported having an impairment. 

 Learning was the most commonly reported impairment among state and federal inmates 

(23% and 13%, respectively). 

 16% of state inmates and 8% of federal inmates reported having multiple impairments.”
1
 

 

                                                 
1.  Laura Maruschak, “Medical Problems of Prisoners,” BJS (April 1, 2008, page last revised February 2, 

2010), https://www.bjs.gov/, accessed August 14, 2016. 
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Supplement 14.6. Contagious Diseases Among Inmates 

One solution to prison overcrowding is to incarcerate two or more inmates per cell.  That 

arrangement, however, increases the possibility of the spread of contagious diseases.  Although 

AIDS requires more intimate contact, TB can be spread through the air, usually by coughing.  

Recognition of these problems led officials to close admission to the AIDS unit at the California 

Medical Facility at Vacaville in 1996 after an outbreak of TB at the prison.  Twenty of the 

prison's AIDS inmates were diagnosed with TB.  The weakened immune system of AIDS 

patients increases their susceptibility to TB.
1
 Since 1996, other cases of TB have been diagnosed 

in U.S. jails and prisons.  For example, in August 2007, an inmate who was detained briefly in 

two San Diego centers tested positive for TB, necessitating testing of everyone—more than 700 

persons—who might have come into contact with him.
2
 AIDS is a special problem in jails and 

prisons for two reasons.  First, the age group that is at the greatest risk, ages 20 to 39, 

characterizes most persons in correctional systems.  Second, this population has a high rate of 

intravenous drug use, one critical method of transmitting the disease.  Thus, many inmates as 

well as offenders on probation and parole are at high risk for AIDS or have already contracted 

the human immunodeficiency virus (HIV).
3
 

 It is essential that correctional institutions develop policies and practices concerning 

testing for HIV and AIDS as well as for protecting the community (and other offenders) from 

situations in which the virus may be contracted.  But policy statements are only a beginning.  

Continued research on a cure must be accompanied by intensive education of the general public 

as well as by the targeted education of high-risk groups and AIDS testing to minimize the spread 

of the disease. 

The Legal Aid Society of New York brought a class action on behalf of that state’s 

4,000-5,000 inmates with HIV or AIDS, challenging the lack of treatment.  The Society reported 

on its Web page that significant changes were made over the years of the case.  In 2007, the 

parties agreed to a settlement, which was approved by the court.  The settlement included 

monitoring of compliance with the agreement.  That process revealed appropriate changes, and 

monitoring was concluded in 2009.  In 2013, the Society emphasized its intention to continue 

monitoring the needs of inmates with HIV or AIDS.  However, it was hoped that “the reforms 

achieved by the settlement agreement are now well established.”
4
 

 

                                                 
1. "TB Outbreak at Vacaville Prison," United Press International, News Release (January 4, 1996), BC 

Cycle.  

2. “San Diego,” City News Service (August 23, 2007), p. 1. 

3. For an analysis of the possibility of contracting HIV while in prison, see Christopher P. Krebs, “Inmate 

Factors Associated with HIV Transmission in Prison,” Criminology & Public Policy 5(1) (February 2006): 

113-136, followed by two reaction essays. 

4. Inmates with HIV v. Goord, 90 CV 252 (N.D.N.Y.), discussed by the Legal Aid Society of New York, 

http://www.legal-aid.org, accessed April 9, 2014. 
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Supplement 14.7.  How Much Psychiatric Assistance Must the State Provide for an   

          Indigent and Mentally Challenged Defendant? 

On June 19, 2017, the U.S. Supreme Court decided McWilliams v. Dunn, which involved an 

appeal by mentally challenged inmates concerning what type of psychiatric assistance the state is 

required to provide for them at trial.  In 1985, the Court had held, in Ake v. Oklahoma
1
, that a 

mentally challenged indigent defendant has the right to have “access to a competent psychiatrist 

who will conduct an appropriate examination and assist in evaluation, preparation, and 

presentation of the defense.” 

 Excerpts from the McWilliams case are included here. 

McWilliams v. Dunn 

137 S. Ct. 1790 (2017), cases and citations omitted 

Breyer, J., delivered the opinion of the Court, in which Kennedy, Ginsburg, Sotomayor, and 

Kagan, JJ., joined. Alito, J., filed a dissenting opinion, in which Roberts, C.J., and Thomas and 

Gorsuch, JJ., joined.  

Thirty-one years ago, petitioner James Edmond McWilliams, Jr., was convicted of capital 

murder by an Alabama jury and sentenced to death.  McWilliams challenged his sentence on 

appeal, arguing that the State had failed to provide him with the expert mental health assistance 

the Constitution requires, but the Alabama courts refused to grant relief. We now consider, in 

this habeas corpus case, whether the Alabama court’s refusal was “contrary to, or involved an 

unreasonable application of, clearly established Federal law.”  28 U.S. C., Section 2254(d)(1).  

We hold that it was.  Our decision in Ake v. Oklahoma clearly established that, when certain 

threshold criteria are met, the State must provide an indigent defendant with access to a mental 

health expert who is sufficiently available to the defense and independent from the prosecution to 

effectively “assist in evaluation, preparation, and presentation of the defense.”  Petitioner in this 

case did not receive that assistance. . . . 

[The Court discussed its holding in Ake.  It then discussed in detail the assistance that the 

petitioner received. The Court then refused to decide one issue raised by McWilliams.] 

McWilliams would have us . . . [decide] “that Ake clearly established that a State must 

provide an indigent defendant with a qualified mental health expert retained specifically for the 

defense team, not a neutral expert available to both parties. . . .” 

We need not, and do not, decide, however, whether this particular McWilliams claim is 

correct. . . . Ake clearly established that a defendant must receive the assistance of a mental 

health expert who is sufficiently available to the defense and independent from the prosecution to 

effectively “assist in evaluation, preparation, and presentation of the defense.”  As a practical 

matter, the simplest way for a State to meet this standard may be to provide a qualified expert 

retained specifically for the defense team.  This appears to be the approach that the 

overwhelming majority of jurisdictions have adopted.  It is not necessary, however, for us to 

decide whether the Constitution requires States to satisfy Ake’s demands in this way.  This is 

because Alabama here did not meet even Ake’s most basic requirements. . . . 

                                                 
1  Aka v. Oklahoma, 470 U.S. 68 (1985). 
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Since Alabama’s provision of mental health assistance fell so dramatically short of what 

Ake requires, we must conclude that the Alabama court decision affirming McWilliams’s 

conviction and sentence was “contrary to, or involved an unreasonable application of, clearly 

established Federal law.” . . . 

Justice Alito, with whom The Chief Justice, Justice Thomas, and Justice Gorsuch join, 

dissenting. 

 We granted review in this case to decide a straightforward legal question on which the 

lower courts are divided: whether our decision in Ake v. Oklahoma clearly established that an 

indigent defendant whose mental health will be a significant factor at trial is entitled to the 

assistance of a psychiatric expert who is a member of the defense team instead of a neutral expert 

who is available to assist both the prosecution and the defense. 

The answer to that question is plain: Ake did not establish that a defendant is entitled to 

an expert who is a member of the defense team.  Indeed, “Ake appears to have been written so as 

to be deliberately ambiguous on this point, thus leaving the issue open for future consideration.”  

Accordingly, the proper disposition of this case is to affirm the judgment below. 

The Court avoids that outcome by means of a most unseemly maneuver.  The Court 

declines to decide the question on which we granted review and thus leaves conflicting lower 

court decisions regarding the meaning of a 32-year-old precedent.  That is bad enough.  But to 

make matters worse, the Court achieves this unfortunate result by deciding a separate question 

on which we expressly declined review. [emphasis in the original] And the Court decides that 

fact-bound question without giving Alabama a fair opportunity to brief the issue.[The justice 

continues at some length explaining his dissent and then concludes as follows.] 

The Court’s decision represents an inexcusable departure from sound practice.  I would 

affirm the judgment below, and I therefore respectfully dissent.  
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Supplement 14.8. The Prison Rape Elimination Act of 2003 

In 2003, the U.S. Congress passed, and President George W. Bush signed, the Prison Rape 

Elimination Act (PREA), which was designed to eliminate this form of prison violence.  This 

supplement presents some of the major findings as well as the provisions of the law, the purpose 

of which is to “provide for the analysis of the incidence and effects of prison rape in federal, 

state, and local institutions and to provide information, resources, recommendations, and funding 

to protect individuals from prison rape.”
1
 

Section 15601. Findings 

“Congress makes the following findings: . . . 

  (2) Insufficient research has been conducted and insufficient data reported on the extent 

of prison rape. . . . [The estimates were that over 1 million inmates were assaulted during the 

previous 20 years.] 

 (3) Inmates with mental illnesses are at increased risk of sexual victimization.  America’s 

jails and prisons house more mentally ill individuals than all of the Nation’s psychiatric hospitals 

combined.  As many as 16 percent of inmates in State prisons and jails and 7 percent of Federal 

inmates suffer from mental illness. 

 (4) Young first-time offenders are at increased risk of sexual victimization.  Juveniles are 

5 times more likely to be sexually assaulted in adult rather than juvenile facilities—often within 

the first 48 hours of incarceration. 

 (5) Most prison staff are not adequately trained or prepared to prevent, report, or treat 

inmate sexual assaults. 

 (6) Prison rape often goes unreported, and inmate victims often receive inadequate 

treatment for the severe physical and psychological effects of sexual assault—if they receive 

treatment at all. 

 (7) HIV and AIDS are major public health problems within America’s correctional 

facilities. . . . Prison rape undermines the public health by contributing to the spread of these 

diseases, and often giving a potential death sentence to its victims. 

 (8) Prison rape endangers the public safety by making brutalized inmates more likely to 

commit crimes when they are released. . . . 

 (9) The frequently interracial character of prison sexual assaults significantly exacerbates 

interracial tensions. . . . 

 (10) Prison rape increases the level of homicides and other violence against inmates and 

staff, and the risk of insurrections and riots. 

 (11) Victims of prison rape suffer severe physical and psychological effects that hinder 

their ability to integrate into the community and maintain stable employment upon their release 

from prison.  They are thus more likely to become homeless and/or require government 

assistance. . . . 

                                                 
1. Prison Rape Elimination Act of 2003, USCS, Title 42, Sections 15601 et seq. (2017).  
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 (13) The high incidence of sexual assault within prisons involves actual and potential 

violations of the United States Constitution. . . . 

  (14) The high incidence of prison rape undermines the effectiveness and efficiency of 

United States Government expenditures through grant programs such as those dealing with 

health care; mental health care; disease prevention; crime prevention, investigation, and 

prosecution; prison construction, maintenance, and operation; race relations; poverty; 

unemployment and homelessness.  The effectiveness and efficiency of these federally funded 

grant programs are compromised by the failure of State officials to adopt policies and procedures 

that reduce the incidence of prison rape. 

Section 15602.  Purposes 

The purposes of this Act are to — 

 (1) establish a zero-tolerance standard for the incidence of prison rape in prisons in the 

United States; 

 (2) make the prevention of prison rape a top priority in each prison system; 

 (3) develop and implement national standards for the detention, prevention, reduction, 

and punishment of prison rape; 

 (4) increase the available data and information on the incidence of prison rape, 

consequently improving the management and administration of correctional facilities; 

 (5) standardize the definitions used for collecting data on the incidence of prison rape; 

 (6) increase the accountability of prison officials who fail to detect, prevent, reduce, and 

punish prison rape; 

 (7) protect the Eighth Amendment rights of Federal, State, and local prisoners; 

 (8) increase the efficiency and effectiveness of Federal expenditures through grant 

programs such as those dealing with health care; mental health care; disease prevention; crime 

prevention, investigation, and prosecution; prison construction, maintenance, and operation; race 

relations; poverty; unemployment; and homelessness; and  

  (9) reduce the costs that prison rape imposes on interstate commerce.”
2
 

Along with many other provisions, the statute provides for the collection of data on 

prison rape; the reporting of such data, and the establishment of a Review Panel on Prison Rape 

within the U.S. Department of Justice. 

 

                                                 
2. Prison Rape Elimination Act of 2003, USCS, Title 42, Sections 15601 et seq. (2017).   
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Supplement 14.9. Juveniles in Adult Jails and Prisons 

For over a century, U.S. criminal justice systems have viewed juvenile offenders as needing the 

care and protection of a special system.  They have been processed through juvenile, not 

criminal, courts.  There have been exceptions, and the incarceration of juveniles in adult jails and 

prisons has been a concern that has increased in recent years.  The numbers are significant: In 

2016, the BJS reported that on June 30, 2015, fewer than 4,000 juveniles were held in local jails.  

This number was down from the peak of 7,600 in 2000 and 2010.
1
 

A New York Times article about the issues that have arisen with the incarceration of 

juveniles in adult jails and prisons noted that Colorado, Louisiana, Pennsylvania, Texas, 

Washington, and other states had made special arrangements for their juvenile offenders. In most 

cases, this involved segregating juveniles from adult inmates. These changes were the result of 

the recommendations made by the American Correctional Association (ACA).  The ACA 

suggested limiting the number of juveniles who are transferred to adult criminal courts and 

subsequently incarcerated in adult jails and prisons; it also suggested that for those juveniles who 

are tried and convicted as adults, special provisions should be made.
2 

 
Juveniles who are incarcerated in adult jails and prisons may be (and often are) 

physically or sexually assaulted by adult inmates.  Juveniles in adult jails or prisons may also 

learn even more about crime from their older colleagues.  They are more likely than their 

counterparts in juvenile institutions to return to crime after their release.  They also have a public 

felony conviction record, in contrast to the private adjudications of the juvenile court. 

It is not just the influence of adult inmates that provides a negative factor when juveniles 

are housed with them.  Juveniles in corrections have different needs.  Anyone who has ever fed a 

growing teen knows that additional food is one of those needs.  For example, some juvenile 

inmates, when asked what the most important motivator in prison was, responded, “pizza.”  One 

official said that this response “shows that [juvenile inmates] are adolescents.  They live very 

much for the minute—which makes them very dangerous inmates.  They’re not like adult 

inmates, who will listen to orders of a correctional officer.”
3
   

 

                                                 
1. Todd D. Minton and Zhen Zeng, BJS, “Jail Inmates in 2015" (December 29, 2016), https://www.bjs.gov, 

accessed July 22, 2017. 

2.       “States Adjust Adult Prisons to Needs of Youth Inmates,” New York Times (July 7, 2001), p. 1. 

3. Ibid. 
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Supplement 14.10.  Prison Rape Elimination Act Data Collection Activities 

The PREA data released by the BJS in 2016 include the following findings: 

 “Administrators of state juvenile correctional facilities reported 865 allegations of sexual 

victimization in 2012—a significant increase from the 735 allegations reported in 2011 

and 690 in 2010. 

 The number of youth held in state juvenile systems declined sharply, from 38,580 at 

yearend 2006 to 19,095 at yearend 2012.  As a result, the rate of sexual victimization 

allegations per 1,000 youth held in state juvenile systems more than doubled, from 19 per 

1,000 youth in 2005 to 47 per 1,000 in 2012. 

  Administrators of local or private and Indian country juvenile facilities reported 613 

allegations of sexual victimization in 2012. . . . 

 Across the nation and in locally or privately operated facilities, youth-on-youth sexual 

victimization accounted for more than three-quarters (76%) of substantiated incidents 

from 2007 to 2012. 

 Force or threat of force was involved in nearly a quarter (22%) of youth-on-youth 

substantiated incidents. 

 Nearly two-thirds (64%) of perpetrators of staff sexual misconduct and about a third 

(31%) of perpetrators of staff sexual harassment were female. 

 Among all substantiated incidents of staff sexual misconduct from 2007 to 2012, 64% 

involved a sexual relationship that “appeared to be willing.”  These incidents were 

considered an abuse of power, with an unknown level of coercion, and were illegal. 

 An estimated 13% of incidents of staff sexual misconduct involved unwanted touching 

for sexual gratification, 9% involved pressure or abuse of power, and 6% involved 

indecent exposure, invasion of privacy, or voyeurism.”
1
 

 

                                                 
1. Data Collection Profile, Prison Rape Elimination Act of 2003, “PREA Data Collection Activities, 2016,” 

BJS (June 2016), pp. 1-2, https://www.bjs.gov, accessed August 14, 2016. 
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Supplement 14.11.  Texas Prison Escapes                                 

In 1988, seven inmates escaped from the nation's largest death row in Huntsville, Texas. They 

cut through the fence, moved to a roof, and dropped to the ground outside the prison. All but one 

surrendered when correctional officers opened fire. Martin E. Gurule escaped, the first inmate to 

do so from that death row since 1934. His body was found six days later by two off-duty officers 

who were fishing. The cause of Gurule's death was drowning.
1
 

 Texas prison officials were not as successful in the case of the Texas Seven, who 

escaped from the Connally Unit, a maximum-security prison in South Texas, on December 13, 

2000, as noted in Exhibit 14.2 in the text.  Six were apprehended (the seventh killed himself as 

law enforcement authorities were closing in) but only after they had spent a month on the run 

and killed an Irving, Texas, police officer, Aubrey Hawkins, during a Christmas Eve robbery.  

The admitted leader of the escape, George Rivas, was the first to be tried.  In November 2003, 

the last of the six living escapees was sentenced to death, setting a record since capital 

punishment was reinstated in 1976: six capital sentences for the murder of one person.
2
 

Texas was in the national news again in December 2009, when Arcade Joseph Comeaux 

Jr. escaped while being transferred from one prison to another.  Comeaux pulled a gun on the 

correctional officers in charge, handcuffed them to each other, and escaped in their van.  He was 

captured eight days later, but his escape led to major changes in the Texas prison system security 

mandates.  All correctional officers must now pass a yearly physical agility test; in-service 

training was enhanced; and academic standards for entry testing were imposed.  Nine employees, 

including top prison administrators, were fired as a result of this escape.
3
 

In 2013, a Texas newspaper published the results of its analysis of violent incidents reported 

in the state’s prisons between 2006 and 2012, revealing that the prisons with the highest incidences 

were those with the highest percentages of mentally ill inmates.
4
                                                                                                                                                                   

                                                 
1. "Death Row Escapee Found Dead," New York Times (December 4, 1998), p. 16. 

2. “Texas 7 Sentences Set Precedent,” Dallas Morning News (November 23, 2003), p. 1B. 

3. “Prison System Shaping Up, and That Includes Guards Physical Testing Mandated After Escapes, 

Smuggling Troubles Jailers,” Houston Chronicle (April 18, 2010), p. 1B. 

4. “A Tie to Mental Illness in Violence Behind Bars,” New York Times (September 23, 2013), p. 27. 
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Supplement 14.12.  Legal Issues in Prisons 

Numerous areas of legal issues in prisons could be noted.  This section elaborates on only a few. 

1.  Physical Restraint and Discipline 

 The U.S. Supreme Court has interpreted the Cruel and Unusual Punishment Clause of the Eighth 

Amendment to mean that inmates may bring suits against prison officials who abuse them 

physically.  Hudson v. McMillian involved an inmate, Hudson, who had an argument with a 

security officer, McMillian.  McMillian and Woods, another security officer, handcuffed and 

shackled Hudson and took him to the administrative lockdown section of the prison.  The other 

pertinent facts and the Supreme Court's analysis are in the following case excerpt. 

Hudson v. McMillian 

503 U.S. 1 (1992), cases and citations omitted 

O’Connor, J., delivered the opinion of the Court, in which Rehnquist, C.J., and White, Kennedy, 

and Souter, JJ., joined, and in which Stevens, J., joined in part.  Stevens, J., filed an opinion 

concurring in part and concurring in the judgment.  Blackmun, J., filed an opinion concurring in 

the judgment.  Thomas, J., filed a dissenting opinion, in which Scalia, J., joined. 

Hudson testified that on the way [to the administrative lockdown area] McMillian 

punched Hudson in the mouth, eyes, chest, and stomach while Woods held the inmate in place 

and kicked and punched him from behind.  He further testified that Mezo, the supervisor on duty, 

watched the beating but merely told the officers “not to have too much fun.”  As a result of this 

episode, Hudson suffered minor bruises and swelling of his face, mouth, and lip.  The blows also 

loosened Hudson's teeth and cracked his partial dental plate, rendering it unusable for several 

months. . . . 

[We have previously held that] "the unnecessary and wanton infliction of pain . . . 

constitutes cruel and unusual punishment forbidden by the Eighth Amendment." 

What is necessary to establish an "unnecessary and wanton infliction of pain," we said, 

varies according to the nature of the alleged constitutional violation.  For example, the 

appropriate inquiry when an inmate alleges that prison officials failed to attend to serious 

medical needs is whether the officials exhibited "deliberate indifference.". . . 

 By contrast, officials confronted with a prison disturbance must balance the threat unrest 

poses to inmates, prison workers, administrators, and visitors against the harm inmates may 

suffer if guards use force.  Despite the weight of these competing concerns, corrections officials 

must make their decisions “in haste, under pressure, and frequently without the luxury of a 

second chance.”  We accordingly concluded in [an earlier case] that application of the deliberate 

indifference standard is inappropriate when authorities use force to put down a prison 

disturbance.  Instead, “the question whether the measure taken inflicted unnecessary and wanton 

pain and suffering” ultimately turns on “whether force was applied in a good-faith effort to 

maintain or restore discipline or maliciously and sadistically for the very purpose of causing 

harm.”. . . 

[W]e hold that whenever prison officials stand accused of using excessive physical force . 

. . the core judicial inquiry is . . . whether force was applied in a good-faith effort to maintain or 

restore discipline, or maliciously and sadistically to cause harm. . . . 
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Under [this] approach, the extent of injury suffered by an inmate is one factor that may 

suggest “whether the use of force could plausibly have been thought necessary” in a particular 

situation, “or instead evinced such wantonness with respect to the unjustified infliction of harm 

as is tantamount to a knowing willingness that it occur.”. . . 

When prison officials maliciously and sadistically use force to cause harm, contemporary 

standards of decency always are violated.  This is true whether or not significant injury is 

evident.  Otherwise, the Eighth Amendment would permit any physical punishment, no matter 

how diabolic or inhuman, inflicting less than some arbitrary quantity of injury.  Such a result 

would have been as unacceptable to the drafters of the Eighth Amendment as it is today. 

___________________________________________________________ 

The dissent argued that inmates should have to show serious injuries in their cruel and 

unusual punishment claims for physical abuse. 

 In 2002, the U.S. Supreme Court again visited the issue of disciplining inmates and held 

that chaining an inmate to a hitching post constitutes cruel and unusual punishment.  In the 

following excerpt from Hope v. Pelzer, the Court explains the punishment.  The decision 

involves technical issues beyond this discussion, but the cruel and unusual punishment issue is 

relevant here.  

Hope v. Pelzer  
536 U.S. 730 (2002), cases and citations omitted 

Stevens, J., delivered the opinion of the Court, in which O’Connor, Kennedy, Souter, Ginsburg, 

and Breyer, JJ., joined.  Thomas, J., filed a dissenting opinion, in which Rehnquist, C.J., and 

Scalia, J., joined. 

In 1995, Alabama was the only State that followed the practice of chaining inmates to 

one another in work squads.  It was also the only State that handcuffed prisoners to “hitching 

posts” if they either refused to work or otherwise disrupted work squads.  Hope was handcuffed 

to a hitching post on two occasions.  On May 11, 1995, while Hope was working in a chain gang 

near an interstate highway, he got into an argument with another inmate.  Both men were taken 

back to the Limestone prison and handcuffed to a hitching post.  Hope was released two hours 

later, after the guard captain determined that the altercation had been caused by the other inmate.  

During his two hours on the post, Hope was offered drinking water and a bathroom break every 

15 minutes, and his responses to these offers were recorded on an activity log.  Because he was 

only slightly taller than the hitching post, his arms were above shoulder height and grew tired 

from being handcuffed so high.  Whenever he tried moving his arms to improve his circulation, 

the handcuffs cut into his wrists, causing pain and discomfort. . . . 

[T]he hitching post is a horizontal bar “made of sturdy, nonflexible material,” placed 

between 45 and 57 inches from the ground.  Inmates are handcuffed to the hitching post in a 

standing position and remain standing the entire time they are placed on the post.  Most inmates 

are shackled to the hitching post with their two hands relatively close together and at face level.  

      On June 7, 1995, Hope was punished more severely.  He took a nap during the morning bus 

ride to the chain gang's worksite, and when it arrived he was less than prompt in responding to an 

order to get off the bus.  An exchange of vulgar remarks led to a wrestling match with a guard.  

Four other guards intervened, subdued Hope, handcuffed him, placed him in leg irons and 

transported him back to the prison where he was put on the hitching post.  The guards made him 
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take off his shirt, and he remained shirtless all day while the sun burned his skin.  He remained 

attached to the post for approximately seven hours.  During this 7-hour period, he was given 

water only once or twice and was given no bathroom breaks.  At one point, a guard taunted Hope 

about his thirst.  According to Hope's affidavit: “[The guard] first gave water to some dogs, then 

brought the water cooler closer to me, removed its lid, and kicked the cooler over, spilling the 

water onto the ground.”   

The use of the hitching post as alleged by Hope “unnecessarily and wantonly inflicted 

pain,” and thus was a clear violation of the Eighth Amendment. . . .  The obvious cruelty inherent 

in this practice should have provided respondents with some notice that their alleged conduct 

violated Hope's constitutional protection against cruel and unusual punishment.  Hope was 

treated in a way antithetical to human dignity — he was hitched to a post for an extended period 

of time in a position that was painful, and under circumstances that were both degrading and 

dangerous.  This wanton treatment was not done of necessity, but as punishment for prior 

conduct. . . . [T]he use of the hitching post under the circumstances alleged by Hope was 

unlawful.  

_______________________________________________________ 

2.  Americans with Disabilities Act (ADA) 

  In the U.S. Supreme Court's continuing interpretation of the cruel and unusual 

punishment prohibition, it is clear that although inmates are not entitled to luxury, they are 

entitled to reasonable accommodations for their health and safety.  In Pennsylvania Department 

of Corrections v. Yeskey, brought by a state inmate, the Court held that Title II of the ADA 

applies to state prisons.  Title II provides that "no qualified individual with a disability" may be 

denied the "benefits of the services, programs, or activities of a public entity," and according to 

the U.S. Supreme Court, state prisons "fall squarely within the statutory definition of 'public 

entity.’”
1
 

The ADA also applies to incarcerated juveniles.  In May and June 2004, the DOJ entered 

into settlement agreements with the Maryland Department of Juvenile Services, Youth Services 

International Inc., Correctional Services Corporation in Sarasota, Florida, and the District of 

Columbia Department of Corrections.  As a result, juvenile and adult correctional facilities in 

these and all other jurisdictions are required to supply hearing aids and interpreters for hearing-

impaired inmates so they can participate in educational and other programs within their facilities.  

Staff must be trained in ADA requirements, and inmates must be evaluated for their needs under 

the ADA.  Visual alarms, text telephones, volume controls, and other devices to assist the 

hearing impaired may also be required.
2
 

The ADA also applies to mentally challenged inmates. In 2003, a federal appeals court 

upheld the decision of an Oregon district judge who ruled that the rights of that state’s mentally 

                                                 
1.  Pennsylvania Department of Corrections v. Yeskey, 524 U.S. 206 (1998), summary judgment granted, 76 F. 

Supp. 2d 572 (M.D. Pa. 1999).  The Americans with Disabilities Act (ADA) is codified at USCS, Title 42, 

Sections 12131-12165 (2017). 

2.  “Deaf Juveniles in Maryland Detention Facilities Get Access to Interpreters,” Corrections Professional 

9(16) (May 10, 2004): n.p. 
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ill inmates were violated when they were kept in county jails for long periods before being 

transferred to the state hospital, the only place psychiatric care was provided for them.
3
 

In 2007, the Florida legislature approved an emergency expenditure of almost $19 

million to provide 373 additional psychiatric beds for mentally challenged inmates along with 

programs to support those inmates.  The state approved moving mentally challenged inmates 

from county jails to these special facilities.  This measure came after a state judge fined the 

former secretary of the Department of Children and Families $80,000 for holding mentally 

challenged inmates for too long in jails before transferring them to prisons, where they could 

receive treatment.
4
 

 In 2014, California, in which 28 percent of the prison population had some mental 

issues, changed its policies regarding mentally challenged inmates.  A judicial review of the 

state’s policies, which included a video that showed correctional officers using pepper spray on 

mentally challenged inmates and forcibly removing them from their cells, led the judge to call 

the state’s treatment of its mentally challenged inmates “horrific.”  The new policies require a 

thorough review of all of an inmate’s records before any action is taken and a “cool down” 

period to de-escalate the situation.  The policies also revised the frequency and manner of strip 

searches and the handling of inmates in solitary confinement, to which the next section is 

devoted.
5
 

3.  Solitary Confinement  

 Closely associated with mental health problems is the practice of solitary confinement. 

In December 2015, the state of New York agreed to revised procedures for the use of 

solitary confinement.  At the time, the state confined some inmates 23 hours a day in solitary, 

without much contact from others, sometimes for years, and fed the inmates a diet of a “foul-

tasting brick of bread and potatoes, known at the prisons as ‘the loaf.’” Four thousand inmates 

were affected by the lawsuit filed by the New York Civil Liberties Union, which ended with a 

five-year, $62 million agreement. After two men escaped from the Clinton Correctional Facility 

in June 2015, the state had moved significantly more inmates into solitary confinement.  The 

agreement, three years in the making, was lauded as “historic” not just because of its provisions 

(some states had gone farther in revising their solitary confinement policies) but because of the 

size of the New York system (54 prisons, 60,000 inmates).  The state had agreed two years 

previously to end solitary confinement for pregnant inmates, inmates under age 18, and many 

developmentally challenged inmates.  Prior to the settlement, inmates were permitted out of their 

cells to exercise only one hour a day and in a cage alone; now they will be permitted some hours 

in the day rooms with other inmates.  They will have more access to reading materials and be 

permitted to hang a curtain around their toilet for privacy.  One inmate, in describing the 

previous system, said, “I was locked up in a cage and forgotten. . . . You don’t hear any other 

voices, you speak out loud just to hear yourself.  You forget what it’s like to be human.”
6
 

                                                 
3.  Oregon Advocacy Ctr. v. Mink, 322 F.3d 1101 (9th Cir. 2003). 

4.  “Florida Adopts Plan for Mentally Ill Inmates,” New York Times (January 11, 2007), p. 23. 

5.  “California Revises Rules Covering the Use of Force on Mentally Ill Inmates,” New York Times (August 3, 

2014), p. 22.           

6.  “Deal Alters Way New York State Isolates Inmates,” New York Times (December 7, 2015), p. 1. 
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In June 2014, Colorado became the second state to restrict the use of solitary confinement 

in prisons. This came after the 2013 murder of Tom Clements (the state’s prison chief), who was 

killed by a released inmate, Evan Ebel, who had spent most of his eight-year prison term in 

solitary confinement. Rich Raemisch, executive director of the Colorado Department of 

Corrections, spent 20 hours in solitary confinement to gain a better understanding of what it 

might be like to “live” there.  He stated that his experience left him with an even greater sense of 

urgency for reforming the use of solitary confinement.
7
 

In 2013, Herman Wallace, 71, died in a Louisiana prison, where he spent 41 years in 

solitary.  He was to be released from prison in a few days.  In June 2015, Albert Woodfox, 68, 

who spent over 40 years in a solitary confinement in a Louisiana prison, was released by a judge 

who barred prosecutors from retrying him; they appealed to the Fifth Circuit Court of Appeals, 

which a few days later ordered that Woodfox not be released immediately.  He was released in 

February 2016.   

Two justices of the U.S. Supreme Court have focused on the issue of solitary 

confinement.  In the following excerpt from Davis v. Ayala (which dealt with jury selection and 

the exclusion of minorities), Associate Justice Kennedy comments in his concurring opinion. 

Davis v. Ayala 

135 S. Ct. 2187 (2015), cases and citations omitted 

Kennedy, J., concurring 

My join in the Court’s opinion is unqualified; for, in my view, it is complete and correct 

in all respects. This separate writing responds only to one factual circumstance, mentioned at oral 

argument but with no direct bearing on the precise legal questions presented by this case. . . . 

[Justice Kennedy notes that the record has few facts regarding the details of the inmate’s 

confinement in solitary.  He continues:] 

[I]f his solitary confinement follows the usual pattern, it is likely respondent has been 

held for all or most of the past 20 years or more in a windowless cell no larger than a typical 

parking spot for 23 hours a day; and in the one hour when he leaves it, he likely is allowed little 

or no opportunity for conversation or interaction with anyone.  It is estimated that 25,000 

inmates in the United States are currently serving their sentence in whole or substantial part in 

solitary confinement, many regardless of their conduct in prison. 

The human toll wrought by extended terms of isolation long has been understood, and 

questioned, by writers and commentators. . . . 

One hundred and twenty-five years ago, this Court recognized that, even for prisoners 

sentenced to death, solitary confinement bears “a further terror and peculiar mark of infamy.” . . .  

Yet, despite scholarly discussion and some commentary from other sources, the condition 

in which prisoners are kept simply has not been a matter of sufficient public inquiry or interest. . 

. . Even if the law were to condone or permit this added punishment, so stark an outcome ought 

not to be the result of society’s simple unawareness or indifference. [Justice Kennedy discusses 

some of the research and commentaries on solitary confinement.] . . .  

                                                 
7. Rich Raemisch, “My Night in Solitary,” New York Times (February 21, 2014), p. 23. 
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Of course, prison officials must have discretion to decide that in some instances 

temporary, solitary confinement is a useful or necessary means to impose discipline and to 

protect prison employees and other inmates.  But research still confirms what this Court 

suggested over a century ago: Years on end of near-total isolation exact a terrible price. . . . In a 

case that presented the issue, the judiciary may be required, within its proper jurisdiction and 

authority, to determine whether workable alternative systems for long-term confinement exist, 

and, if so, whether a correctional system should be required to adopt them. 

 Over 150 years ago, Dostoyevsky wrote, “The degree of civilization in a society can be 

judged by entering its prisons.”  There is truth to this in our own time. 

_____________________________________________________ 

In 2015, Justice Stephen G. Breyer, joined by Justice Ruth Bader Ginsburg, dissented in 

the Court’s case of Glossip v. Gross.  Following is an excerpt from Justice Breyer’s opinion, in 

which he refers to the effects of the isolation imposed on inmates who are sentenced to death.  

Glossip v. Gross 
135 S. Ct. 2627 (2015), cases and citations omitted  

Breyer, J., with whom Ginsburg, J. joins, dissenting. 

[R]ather than try to patch up the death penalty’s legal wounds one at a time, I would ask 

for full briefing on a more basic question: whether the death penalty violates the Constitution. . . 

. [Kennedy lists several issues, but we focus on only one: the length of the delays involved.] 

These lengthy delays create two special constitutional difficulties.  First, a lengthy delay 

in and of itself is especially cruel because it “subjects death row inmates to decades of especially 

severe, dehumanizing conditions of confinement.”  Second, lengthy delay undermines the death 

penalty’s penological rationale. 

Turning to the first constitutional difficulty, nearly all death penalty States keep death 

row inmates in isolation for 22 or more hours per day.  This occurs even though the ABA has 

suggested that death row inmates be housed in conditions similar to the general population, and 

the United Nations Special Rapporteur on Torture has called for a global ban on solitary 

confinement longer than 15 days. 

 The dehumanizing effect of solitary confinement is aggravated by uncertainty as to 

whether a death sentence will in fact be carried out. [The justice gives examples of delays.] . . . 

Furthermore, given the negative effects of confinement and uncertainty, it is not 

surprising that many inmates volunteer to be executed, abandoning further appeals.  Indeed, one 

death row inmate, who was later exonerated, still said he would have preferred to die rather than 

to spend years on death row pursuing his exoneration. [The justice cites many examples of 

writings about delays before he turned to the second issue.] . . .  

The upshot is that lengthy delays both aggravate the cruelty of the death penalty and 

undermine its jurisprudential rationale.  And this Court has said that, if the death penalty does not 

fulfill the goals of deterrence or retribution, “it is nothing more than the purposeless and needless 

imposition of pain and suffering and hence an unconstitutional punishment.” . . . [The justice 

discusses the importance of delays to procedural fairness.]  
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In this world, or at least in this Nation, we can have a death penalty that at least arguably 

serves legitimate penological purposes or we can have a procedural system that at least arguably 

seeks reliability and fairness in the death penalty’s application.  We cannot have both.  And that 

simple fact, demonstrated convincingly over the past 40 years, strongly supports the claim that 

the death penalty violates the Eighth Amendment.  A death penalty that is unreliable or 

procedurally unfair would violate the Eighth Amendment. And so would a system that, if reliable 

and fair in its application of the death penalty, would serve no legitimate penological purpose. 

[The justice speaks to the issue of cruel and unusual.  After pages of argument, he raises the 

issue of why not leave the decision to the legislature.] . . . 

The answer is that the matters I have discussed, such as lack of reliability, the arbitrary 

application of a serious and irreversible punishment, individual suffering caused by long delays, 

and lack of penological purpose are quintessentially judicial matters.  They concern the 

inflection—indeed the unfair, cruel, and unusual infliction—of a serious punishment upon an 

individual. . . . 

 For the reasons I have set forth in this opinion, I believe it highly likely that the death 

penalty violates the Eighth Amendment.  At the very least, the Court should call for full briefing 

on the basic question. 

With respect, I dissent. 

4.  General Health Issues 

 In addition to mental health issues, inmates have brought successful lawsuits with regard 

to general medical care.  As a result, in 2006, California began an overhaul of its medical system, 

with the court-appointed receiver’s first report to the court describing the pharmacy system as a 

“logistical train wreck.”  The overall medical system was found to be much worse than 

anticipated.  It was described by the receiver in these words: 

Almost every necessary element of a working medical care system either does not exist, 

or functions in a state of abject disrepair, including but not limited to the following: 

medical records, pharmacy, information technology, peer review, training, chronic 

disease care and speciality services.
8
 

The receiver began with the medical system in San Quentin, a system he described as 

“too troubled, too decrepit and too overcrowded for fixing.”  Nevertheless, “improvements with 

the delivering of medical care should be achieved through a carefully planned, timely and limited 

project.”
9
 

In September 2007, the receiver reported that at least 16 and possibly 66 inmate deaths in 

California prisons in 2006 were preventable, citing asthma as the number one cause of death.  

“These tragic deaths depict the very problem that the court ordered the state to solve years ago.”  

The receiver stated that it would take between five and ten years to bring the California system 

                                                 
8.  “Report: State Prison Health Care Woes Deeper Than Expected,” Inside Bay Area (California) (July 6, 

2006), n.p. 

9.  “Troubled Medical System at San Quentin Faces Reform,” Marin Independent Journal (California) (July 7, 

2006), n.p. 
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into constitutional compliance and perhaps that much longer to turn the system back over to the 

state.
10

 

       The receiver warned the California governor’s cabinet that he intended to carry out his 

mission as provided by the court that appointed him the medical “czar” of the state with these 

stern words: “Every one of you is subject to being in contempt of court if you thwart my efforts 

or impede my progress.”  Apparently, the receiver was too dogmatic, however, and the federal 

judge removed him in January 2008.
11

    

J. Clark Kelso was appointed as the new receiver.  When the state asked to have him 

removed, the Ninth Circuit Court of Appeals in May 2010 upheld the lower federal court’s 

refusal to dismiss him, upheld his plans for constructing new medical facilities, and refused to 

agree with the state’s allegations that Kelso was spending too much money.  Kelso and the state 

legislature and the governor battled over the state’s budget for prison health care, all looking for 

cost-saving measures.  The state spends more than $2 billion a year on inmate health care, and 

over one-fourth of that is for specialty health care, with 1,175 of those inmates accounting for 

$185 million a year.  The cost for medical care for the last year of one inmate’s life was $1 

million.
12

   

Among other problems with California’s correctional medical system, a state audit 

revealed that at least $13 million in medications were wasted in 2009 because of inadequate 

recordkeeping procedures or the fact that drugs were lost when inmates were transferred from 

one prison to another.
13

   

A special legal focus of health care involves issues regarding the health care needs of 

female inmates.  In the mid-1990s, female inmates in the District of Columbia won legal 

concessions concerning such needs.  A court held that using physical restraints on female 

inmates during the third trimester of pregnancy constituted cruel and unusual punishment.  The 

court issued numerous orders concerning requirements for the health care needs of female 

inmates.
14

 

 After female inmates in California filed a lawsuit concerning their special health care 

needs, the state enacted several statutes designed to aid inmates during their pregnancies.  

Among other provisions, the Pregnant and Parenting Women’s Alternative Sentencing Program 

Act contains sentencing alternatives to prison for convicted pregnant women, provided they have 

not been convicted of violent or other serious acts, such as burglary.
15

   

                                                 
10.  “Report Finds ‘Tragic’ Deaths in State Prisons,” Inside Bay Area (California) (September 24, 2007), n.p. 

11.  “Using Muscle to Improve Health Care for Prisoners,” New York Times, Late Edition (August 27, 2007), p. 

12; “Prison Health Czar Shown the Door,” San Jose Mercury News (California) (January 24, 2008), p. 2. 

12.  “Huge Care Costs for Small Group of Sick Inmates,” San Francisco Chronicle (May 19, 2010), p. 1. 

13.  “Audit: California Wasted Millions on Drugs for Inmates,” San Jose Mercury News (California) (April 15, 

2010), n.p. 

14.  Women Prisoners of the District of Columbia Department of Corrections v. District of Columbia, 899 F. 

Supp. 659 (D.D.C. 1995), vacated, in part, remanded, 93 F.3d 910 (D.C. Cir. 1996), cert. denied, 520 U.S. 

1196 (1997). 

15.  Pregnant and Parenting Women’s Alternative Sentencing Program Act, Cal. Penal Code, Title 7, Section 

1174 (2017).   
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The California penal code also contains a provision that pregnant inmates may receive 

the services of a physician of their choice to determine whether they are pregnant.  For the 

examination, the warden must adopt “reasonable rules and regulations with regard to the conduct 

of examinations to effectuate this determination.”  If the inmate is pregnant, she is entitled to a 

determination of the services she needs to maintain her health and that of her fetus and to her 

choice of physicians for prenatal care.  The inmate is required to pay for any services by a 

physician who is not provided by the institution.  These provisions of the state statute must be 

posted in a place available to all female inmates.
16

 Pregnant inmates must be provided adequate 

prenatal care, including a nutritious diet, a dental cleaning, necessary vitamins as recommended 

by a doctor, and education on childbirth and infant care.
17

   

When a California inmate is transported to the hospital to give birth to her child, she must 

be taken in the “least restrictive way possible, consistent with the legitimate security needs of 

each inmate.”  Once the inmate is, in the judgment of the attending physician, in active labor, she 

“shall not be shackled by the wrists, ankles, or both, unless deemed necessary for the safety and 

security of the inmate, the staff, and the public.”
18

 

 Inmates have successfully challenged jurisdictions that shackle pregnant inmates while 

giving birth.  In 2009, the Eighth Circuit Court of Appeals decided Nelson v. Correctional 

Medical Services, the case of Shawanna Nelson, a 29-year-old nonviolent offender who was six 

months pregnant with her second child when she was incarcerated.  When Nelson went into 

labor, she was taken by Officer Patricia Turensky to a contracting civilian hospital.  Nelson had 

difficulty walking to the van, had to stop twice, and said she was in too much pain to walk.  

Nelson was handcuffed and, when she and Turensky arrived at the hospital, Turensky shackled 

Nelson’s legs to a wheelchair.  After Nelson was in the bed, her ankles were shackled to opposite 

sides of the bed.  “According to Nelson’s testimony, the shackles prevented her from moving her 

legs, stretching, or changing positions.”  The attending nurse said she wished the shackles were 

not necessary.  No one on the hospital staff asked for the restraints, and each time the nurse had 

to measure Nelson’s dilation, she had to ask Turensky to remove the shackles.  Apparently 

before Nelson was taken to the delivery room the doctor was successful in his request that the 

shackles be removed.  At no time was there any evidence that Nelson was a flight risk.  Her baby 

was born within minutes after she arrived in the delivery room.  Nelson presented evidence “that 

the shackling caused her extreme mental anguish and pain, permanent hip injury, torn stomach 

muscles, and an umbilical hernia requiring surgical repair.  She has also alleged damage to her 

sciatic nerve.”  Her orthopedist stated that as a result of the shackling, Nelson’s hips were 

deformed.  Nelson alleged that she cannot play with her children and has been advised not to 

have more children because of her injuries.  “She is unable to sleep or bear weight on her left 

side or to sit or stand for extended periods.”
19

 

 Nelson sued Officer Turensky and the director of the state’s Department of Corrections, 

alleging that the officer failed to follow proper prison policies that required her to “balance any 

security concern against the medical needs of the patient.”  She alleged that the director “failed 

                                                 
16.  Cal. Penal Code, Section 3406 (2017). 

17.  Cal. Penal Code, Section 3424 (2017). 

18.  Cal. Penal Code, Section 5007.7 (2017). 

19.  Nelson v. Correctional Medical Services, 583 F.3d 522 (8th Cir. 2009). 
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to ensure that appropriate policies for the treatment of pregnant inmates were implemented.”  

The Eighth Circuit Court of Appeals held that Nelson could sue Turensky but that the state’s 

prison director had qualified immunity.  The court cited the 2002 case of Hope v. Pelzer, 

excerpted earlier in this supplement chapter, concerning hitching posts.  In that case the U.S. 

Supreme Court held that although qualified immunity may protect government officials from 

liability under federal statutes, that is not the case if their conduct violated “clearly established 

statutory or constitutional rights of which a reasonable person would have known.”  The Eighth 

Circuit held that Nelson should be permitted to bring her suit against Officer Turensky, a female 

correctional officer, but not against Director Norris of the Arkansas Department of Correction.  

To prevail at her trial, Nelson had to prove damages and that the treatment constituted cruel and 

unusual punishment in violation of her Eighth Amendment rights.  She won, but the jury only 

awarded her the minimum, $1, in damages.  The judge ruled that she was entitled to attorney fees 

as the prevailing party.  However, the Prison Litigation Reform Act of 1966 limits attorney fee 

awards to 150 percent of the plaintiff’s damage award.  The judge awarded the four attorneys 

$1.50, but she did award them reimbursement for expenses.
20

     

In March 2010 (effective June 10, 2010), Washington State’s governor signed into law a 

bill limiting physical restraints on pregnant women or youth in correctional facilities, especially 

during the third trimester of pregnancy.  Restraints may be used only in “extraordinary 

circumstances” (defined as the inmate’s possible escape or endangerment of the inmate to 

herself, medical personnel, or other persons).  In those cases, medical personnel must state in 

writing the reasons for the restraints and the type of restraints, which must be the least restrictive 

available.  No restraints are permitted while the pregnant woman or youth is in labor or 

childbirth.  When restraints are permitted, they must be the least restrictive ones reasonable 

under the circumstances.
21

 

 One final health issue we will consider is a Texas case concerning whether the lack of air 

conditioning in prisons constitutes a serious health issue and thus constitutes cruel and unusual 

punishment in violation of the Eighth Amendment. Approximately 150 people died in Texas in 

2012 during the severe heat in July and August.  Between 2007 and 2015, at least 14 Texas 

inmates died.  The Texas Civil Rights Project and the University of Texas School of Law Civil 

Rights clinic filed the lawsuit in 2014 on behalf of 150,000 Texas inmates.  Texas law covers the 

temperatures in county jails but not in state prisons.  Of the state’s 109 prison units, only 30 are 

fully air conditioned (parts of the 109 units do have air conditioning) but all medical, psychiatric, 

and geriatric units are air conditioned.
22

  In February 2017, a federal U.S. district judge, Keith 

Ellison, of Houston, Texas, ordered a civil trial in the death of Larry Gene McCollum, 58, who 

was sentenced to two years for forgery.  On July 22, 2011, just seven days after McCollum 

arrived at the jail near Dallas, he died of a heat stroke. In an 83-page opinion, Judge Ellison 

wrote that McCollum’s death “was not simply bad luck, but an entirely preventable consequence 

of inadequate policies . . . [which] contributed to the deaths of 11 men before McCollum and 10 

                                                 
20.  Nelson v. Correctional Medical Services, 583 F.3d 522 (8th Cir. 2009); “1.50 Fee Awarded to Four 

Attorneys; Ex-Inmate Client Had Won $1 in Suit,” Arkansas Democrat-Gazette (Little Rock) (September 

16, 2010), n.p. 

21.  Rev. Code Wash. (ARCW), Section 70.48.500 (2013).  

22.  “Texas Inmates Fight for Air Conditioning in Prisons” (July 7, 2016), http://kxan.com, accessed August 15, 
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men after him.”  In July 2017, Judge Ellison ordered prison officials to lower the temperature in 

the Wallace Pack Unit prison in Navasota, Texas.  The judge’s preliminary injunction applies to 

approximately 500 “heat sensitive” inmates in that facility. Texas Department of Criminal 

Justice (TDCJ) officials stated that they were reviewing their options but would be appealing to 

the Fifth Circuit Court of Appeals.  A rural county east of Houston, which has a vacant 900-bed 

air conditioned correctional facility, offered it to the TDCJ.   

In early August 2017, The Texas Department of Criminal Justice announced that 

approximately 1,000 inmates who are particularly sensitive to heat over 88 degrees would be 

moved from the Pack Unit to state prisons that have air conditioned housing units.  In addition, 

signs were to be placed throughout the Pack Unit informing other inmates where within the unit 

they could go to get a little cooler if they were becoming ill from the heat..
23

                      

                                                 
23.  “Civil Trial Ordered of Texas Prisons After Heat Deaths,” CBS News, AP (February 15, 2017), 

http://www.cbsnews.com/news/civil-trial-ordered-of-texas-prisons-after-heat-deaths/, accessed July 22, 

2017; “Rural County Offers State a Way to Beat the Heat,” Dallas Morning News (July 22, 2017), p. 5B; 

“Inmates to be Moved Because of Heat,” Dallas Morning News (August 6, 2017), p. 3B. 
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Chapter 15.  Corrections in the Community 

Supplement 15.1.   Halfway Houses 

In 2012, the New York Times published information on its investigation into New Jersey halfway 

houses, described in some cases as larger than prisons and in no way resembling the halfway 

houses of the past. The article suggested that, in response to crowded prisons, some jurisdictions 

began releasing inmates to halfway houses, many of them privately run.  According to the article, 

many of these facilities “have mutated into a shadow corrections network, where drugs, gang 

activity and violence, including sexual assaults, often go unchecked.”  More shocking, perhaps, 

is the ease of getting out of these facilities, with the article claiming that since 2005, 

approximately 5,100 inmates had escaped from halfway houses.  According to the Times, 

authorities are not permitted to restrain inmates who attempt to leave or to attempt to locate any 

who do not return from their jobs.  All they can do is contact law enforcement officials.  

According to one official, “The system is a mess. . . . No matter how many were caught, no 

matter how many committed heinous acts while they were on the run, they still kept releasing 

more guys into the halfway houses, and it kept happening over and over again.”
1
 

By 2013, a study of the Pennsylvania halfway house program reported that inmates in 

this program were more likely to be returned to prison than inmates who were released directly 

from prison.  The state was at the time paying over $110 million for 38 private halfway houses 

and quickly moved to change its system.  The state’s corrections supervisor called the halfway 

house system “an abject failure.”  The study found that 67 percent of inmates sent to halfway 

houses in New Jersey were re-arrested or returned to prison within three years, and that 

compared to 60 percent for those who were not released to halfway houses but, rather, directly 

from prison to the street.
2
 

Pennsylvania overhauled its halfway house system and established an incentive program 

for facilities with lower recidivist rates to receive increased funding and for those with higher 

rates to receive warnings and run the risk of losing funding.
3
 

  

                                                 
1. “As Escapees Stream Out, a Penal Business Thrives: Halfway Houses with Deep Ties to Christie Have 

Faced Little Official Oversight,” New York Times (June 17, 2012), p. 1. 

2. “Study Finds New Trend for Inmates Is a Failure: Pennsylvania’s Doubts on Its Halfway Houses,” New 

York Times (March 25, 2013). 

3. “Building Better Halfway Houses,” New York Times (April 13, 2013), p. 18. 
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Supplement 15.2.  Boot Camps 

In October 2007, various media covered the release of the Government Accountability Office’s 

(GAO) report on boot camps, citing many examples of abuse, even deaths, and noting that most 

of those responsible were not punished.  One headline read, “Report Recounts Horrors of Youth 

Boot Camps,” and another declared, “GAO: Boot Camps Neglected Teens’ Fatal Health 

Problems.”
1 

   

Widespread media coverage was given to the report of the death of Marvin Lee 

Anderson, 14, in a Florida boot camp in January 2006.  Eight state employees (seven correctional 

officers and a nurse) were acquitted by an all-white jury in the death of Anderson, who was 

black.  Civil rights advocates and others pushed for federal charges in the case.  The Anderson 

case resulted in a statute, the Marvin Lee Anderson Act, which eliminated boot camps in 

Florida.
2
 The camps were replaced with juvenile detention centers that focus on education. In 

April 2010, federal prosecutors announced that they were closing the case, as they did not have 

sufficient evidence to charge the eight defendants with federal charges of violating Anderson’s 

civil rights.
3
 

Another case that attracted significant media attention was that of Tony Haynes, also 14, 

who died in 2001 while in residence in a boot camp in an Arizona desert.  While the Arizona 

death was still under investigation, the media reported that, prior to his death, Haynes was beaten 

by correctional authorities and forced to eat dirt.
4
 
 

 
When Haynes died, there were no medical personnel on hand at the camp, and one 

Arizona newspaper reported that before his death, the youth vomited dirt.
   

Investigators said that 

they did not know whether the camp had adequate food and water for the youths, but that the air 

temperature was 120 degrees the day they visited. 
 
Haynes’s mother said that her son was in the 

camp because of behavioral problems (e.g., shoplifting and slashing the tires on his mother’s car) 

but that he had started to control his anger before he died.  Some parents supported the rigorous 

approach of the camp; others were critical.
5 

Investigators were told by some of the other youths at the Arizona camp that they, too, 

were abused by counselors: They were kicked, punched, forced to swallow mud, and handcuffed 

if they asked for food or water.
6
  In February 2002, Charles Long II, age 56, the camp’s director, 

was arrested on charges of second-degree murder and child abuse.  One of the staffers, Troy A. 

Hutty, 29, was also charged in the case.  Hutty accepted a plea agreement.  In exchange for his 

testimony against Long, Hutty pleaded guilty to negligent homicide, and the manslaughter 

                                                 
1. “Report Recounts Horrors of Youth Boot Camps,” New York Times (October 11, 2007), p. 19; “GAO: Boot 

Camps Neglected Teens’ Fatal Health Problems,” USA Today (October 10, 2007), p. 10. 

2.  Marvin Lee Anderson Act of 2006, 2006 Fla. ALS 62 (2017). 

3. “U.S. Won’t File Charges in Boot Camp Death,” Boston Globe (April 17, 2010), p. 2.  

4. “States Pressed as 3 Boys Die at Boot Camps,” New York Times (July 15, 2001), p. 1. 

5. “Desert Boot Camp Shut Down After Suspicious Death of Boy,” New York Times (July 4, 2001), p. 8. 

6. “Accounts Put Darker Cloud over Camp,”
 
New York Times (July 5, 2001), p. 13. 
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charges against him were dropped.
7
  In 2005, Long was convicted of manslaughter and 

aggravated battery.  He was sentenced to six years in prison.  He was released in February 2010. 

 

                                                 
7. “Ex-Camp Worker Pleads Guilty,” Arizona Republic (February 21, 2002), p. 1B; “Judge Wants Camp-

Death Trial to Start Soon,” Arizona Republic (May 18, 2004), p. 8B. 
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Supplement 15.3.  The Case for Day Care Reporting Centers and Other Sentencing   

         Alternatives 

In a case decided by the West Virginia Supreme Court in 2003, the Chief Justice wrote the 

following concurring opinion. 

State v. Watkins 

590 S.E.2d 670 (W. Va. 2003), cases and citations omitted 

Stracker, C.J., concurring. 

This case involved a man who stole some very valuable hunting dogs and radio 

equipment, and for this crime he was sentenced to a year in jail.  It was a rotten crime, although 

the offender apparently had no previous criminal record and it was not a crime of violence.  I 

concur in the court's judgment and opinion because the sentence of incarceration was within the 

sentencing judge's discretion.     

However, I write separately because the sentence of incarceration in this case—although 

legally permissible—vividly illustrates the most important issue facing West Virginia's criminal 

justice system: our failure to use economical, non-incarceration, community-based sanctions for 

criminal misconduct. 

 West Virginia taxpayers are being required to spend large amounts of money on putting 

people in prisons and jails, at a time when our state's budget is said to be in crisis.  At the same 

time, new technology like electronic bracelets (even with satellite tracking) will allow us to 

monitor offenders and protect society at a fraction of the cost of incarceration.  And instead of 

sitting in a $20,000-a-year cell at the taxpayers' expense, we can get our offenders out working, 

to clean our streets and parks; and paying restitution to their victims. 

The wasteful, unnecessary use of imprisonment is not limited to West Virginia.  It is a 

national problem.  In 1974, there were 1,819,000 U.S. adults who had at some time been 

incarcerated in a state or federal prison; that was 1.3 percent of our nation's population.  Twenty-

seven years later, in 2001, that number had more than doubled—to 5,618,000, or 2.7 percent.  

In 1974, 8.7 percent of black Americans had ever been in prison.  In 2001, the number is 

16.6 percent.  If current incarceration rates remain unchanged, Bureau of Justice Statistics predict 

that one in three black males, one in six Hispanic males, and one in 17 white males will go to 

prison sometime during their lives.  

Put another way, at current rates, an astonishing 6.6 percent of all persons born in the 

United States in 2001 will go to state or federal prison during their lifetime; this is up from 5.2 

percent in 1991, and from 1.9 percent in 1974. 

Are we a safer society than we were in 1974?  I don't think so. 

These numbers are horrifying.  They reflect our society's utterly failed reliance on 

imprisonment to try to deal with the problem of hard drugs, and politicians who are playing the 

knee-jerk politics of fear and vengeance. 

We who have worked daily in the criminal justice system know what is needed to deal 

with offenders effectively and economically, and it sure isn't more incarceration. 

We need more treatment programs for drug addicts, and more day reporting centers and 

community corrections centers. 
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 We need high-tech home confinement and offender monitoring systems, and we need a 

limited amount of secure imprisonment, with good in-house rehabilitation services, for the 

violent people who pose a true danger. 

We need to get rid of mandatory minimum sentences, because they clog our jails and 

prisons with offenders who don't need that level of security. 

The sentence in this case of a year in jail for a dog-stealer means that tens of thousands of 

dollars of taxpayer money will go to feed, clothe, house, and give medical care to a person who 

should be outside, on supervised probation, working, to pay his debt to society and to his victim.  

Multiply this offender's incarceration sentence by hundreds of other similar cases, and we can 

see why West Virginia is spending money that we need—for teachers and nurses and doctors and 

roads and bridges and schools—on wasteful, unnecessary imprisonment. 
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Supplement 15.4.  Probation Conditions 

Regardless of the nature of probation supervision, most judges impose probation conditions.  

Usually, there are restrictions on travel, such as prohibitions against leaving the state or country 

without permission, and prohibitions against the use of alcohol (or if drinking alcohol is 

permitted, prohibitions about going to bars) and illegal drugs.  There are prohibitions concerning 

associating with questionable people and requirements to hold a job, attend counseling, or enter 

substance abuse or other treatment programs.  When challenged, most probation conditions are 

upheld, but occasionally, appellate courts rule that the trial judge imposed a condition that is not 

permitted.  A few examples illustrate the trend in rulings. 

Courts have held that mandatory drug testing is a reasonable probation condition in some 

cases.
1
  A federal court held that it was reasonable for a judge to order a probationer to get a 

paying job rather than become a missionary.  The probationer had been ordered to pay restitution 

and fines after conviction of a series of religious scams.
2
  A California state court held that it was 

permissible to require a probationer to attend nonspiritual programs aimed at assisting with 

substance abuse.
3
 

The Wisconsin Supreme Court held that it was not unreasonable for a lower court to 

require as a condition of probation that a defendant who fathered nine children must agree not to 

father additional children unless he could prove that he could and would support them.  The 

defendant had been convicted of intentionally refusing to pay child support, for which he could 

have been incarcerated.  The U.S. Supreme Court declined to review the case.
4
 

In another case that the U.S. Supreme Court declined to review, a lower appellate court 

did not approve a probation condition of a defendant who pleaded guilty to receiving more than 

1,000 pictures of child pornography.  The trial court had made as one condition of probation that 

the defendant could not access the Internet without his probation officer’s approval.  The 

appellate court held that the condition was too broad and must be modified to withstand 

constitutional scrutiny.
5
  

In 2017, an Idaho judge, in sentencing 19-year-old Cody Herrera, imposed a probation 

requirement that Herrera not engage in sex outside of marriage.  Herrera pleaded guilty to 

statutory rape of a 14-year-old female and stated that he had sex with 34 women.  The judge, 

who said he had never heard of that level of sexual activity by a 19-year-old, apparently based 

his probation condition on the Idaho statute that criminalizes fornication.  The constitutionality 

of that condition may be questioned under the U.S. Supreme Court holding in Lawrence v. 

Texas, which decriminalized the consensual sexual relations of consenting gay men.
6
 

                                                 
1. See, for example, State v. Morris, 806 P.2d 407 (Haw. 1991). 

2. United States v. Myers, 864 F. Supp. 794 (N.D. Ill. 1994). 

3. O'Connor v. California, 855 F. Supp. 303 (C.D. Cal. 1994). 

4. State v. Oakley, 629 N.W.2d 200 (Wis. 2001), cert. denied, Oakley v. Wisconsin, 537 U.S. 813 (2002). 

5. United States v. Sofsky, 287 F.3d 122 (2d Cir. 2002), cert. denied, Sofsky v. United States, 537 U.S. 1167 

(2003). 

6. “Judge Requires Unusual Condition for Rapist’s Probation: Celibacy,” New York Times (February 7, 2017), 

p. 16.  See also Lawrence v. Texas, 539 U.S. 558 (2013). 
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Finally, as with medical parole, discussed below, medical probation may be granted to 

avoid incarcerating offenders who are very ill.  Strict terms may be placed on that probation.  For 

example, a senior federal judge who had serious reservations about sending an ill defendant to 

federal prison for possessing child pornography placed him on probation with one condition 

being that he not view child pornography.  The judge was severely criticized for this decision 

even though the defendant was awaiting a kidney transplant.  In May 2010, when Ralph Rausch 

was back in court on a charge of viewing child pornography, Judge John L. Kane said, 

You are slamming the door in the face of the people who are trying to help you, and I 

don’t care how sick you are, there is no excuse for that—none. . . . You could have gone 

to prison and you would have been dead by now.  You are a very sick man, and I am very 

concerned about that, but at the same time, you have to start putting forth some effort. 

Judge Kane sent Rausch to a federal halfway house for 180 days and told him that if he violated 

the terms of his probation, he would be sent to federal prison no matter how sick he was.  In 

2009, Judge Kane testified before the U.S. Sentencing Commission, stating that there was no 

empirical evidence supporting the belief that severe prison terms will enable an offender who has 

been convicted of possessing child pornography to cease that behavior upon release from prison.
7
 

Although probationers constitute the majority of offenders under community supervision, 

and some prison inmates are released without supervision, all need assistance in this transition. 

 

                                                 
7. “Sex Offender Back Before Annoyed Judge,” Denver Post (May 14, 2010), p. 1B. 
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Supplement 15.5.  Recidivism of Federal Offenders on Community Supervision 

In June 2016, the BJS released the results of a study of federal offenders released in 2005 to 

community supervision.  Here are the highlights: 

 “Nonfederal (i.e., state and local) law enforcement agencies were responsible for 

approximately three-quarters (76%) of prior arrests of offenders placed on federal 

community supervision in 2005. 

 Nonfederal charges accounted for more than two-thirds (68%) of all arrests that occurred 

during the 5 years following placement on federal community supervision. 

 Within 1 year following placement in 2005 on community supervision, 18% of the 

federal offenders had been arrested at least once. 

  Among those conditionally released from prison, nearly half (47%) were arrested within 

5 years, compared to more than three-quarters (77%) of state prisoners released on 

community supervision. 

 About 3 in 10 federal prisoners released to a term of community supervision returned to 

prison within 5 years, while nearly 6 in 10 state prisoners conditionally released returned 

in 5 years. 

 On average, offenders released from federal prison had fewer prior arrests (5.6) than 

those released from state prison (10.8). 

 Across demographic characteristics or extent of prior criminal offending, state prisoners 

consistently had higher rates of recidivism than federal prisoners within 5 years after 

release.
1
 

                                                 
1. Joshua A. Markman et al., BJS, “Recidivism of Offenders Placed on Federal Community Supervision in 

2005: Patterns from 2005 to 2010" (June 2016), p. 1, https://www.bjs.gov, accessed August 17, 2016. 



 

413 

 

Supplement 15.6.  Reentry into Society: A Look at Texas Rehabilitation Programs 

In 2014, the Community Justice Assistance Division (CJAD) of the Texas Department of 

Criminal Justice (TDCJ) offers the following programs to assist inmates in their reentry back into 

society from incarceration.  The programs were offered by community supervision and 

corrections departments (CSCDs), categorized as Rehabilitation Programs, and described as 

follows: 

 “Adult Education Programs—These programs assist adults under community supervision 

acquire to [sic] academic competencies for literacy skills, General Education 

Development (GED) certificates, and English as a Second Language. 

 Cognitive Programs—These psycho-educational, nonacademic programs assist adults 

under community supervision acquire competencies in problem solving, anger 

management, understanding the impact of their behavior on others, changing thinking 

and changing behavior to noncriminal alternatives. 

 Vocational/Employment and Life Skills Training—These educational, non-academic 

programs assist adults under community supervision acquire skills to obtain and keep 

employment and function at a higher level in daily life. 

  Substance Abuse Treatment Programs—These programs include a continuum of care 

ranging from screening/assessment, outpatient, intensive outpatient and residential 

programs to treat those under community supervision with drug and/or alcohol problems. 

 Programs for the Mentally Impaired—This new mental health initiative provides 

intensive case management, treatment referral and resource linkage to either divert the 

mentally impaired offender from the criminal justice system, or to provide sufficient 

supportive services to minimize the risk of revocation. 

 Sex Offender Surveillance and Treatment—This intensive supervision requires mandated 

registration and reporting, and also requires treatment by licensed therapists to reduce the 

risk of recidivism. 

 Restitution Programs—Restitution is required of nearly every person under community 

supervision.  The supervisee repays and restores society and/or the victim by monetary 

payment and/or community service work without pay.  Hundreds of thousands of hours 

of community service are accomplished each year in Texas, restoring communities and 

contributing the equivalent of millions of dollars of service.  In addition, each county 

collected court-ordered monetary restitution. 

 Batterers Intervention and Prevention Programs (BIPP)—These are operated by 

nonprofit organizations that provide, on a local basis to batterers referred by the courts 

for treatment, treatment and educational services designed to help the batterers stop 

abusive behavior.  TDCJ-CJAD works in collaboration with the Texas Council on Family 

Violence (TCFV) and has established minimum Guidelines for programs to receive 

funding.”
1
 

 

                                                 
1. Texas Department of Criminal Justice, Community Justice Assistance Division, “Rehabilitation and Victim 

Services Programs,” http://www.tdcj.state.tx.us/divisions/cjad./cjad_rehab.html, accessed January 1, 2014. 
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Supplement 15.7.  Work-Release Programs and Furloughs 

 A furlough, a brief absence from the institution, may be granted to allow inmates to visit sick 

relatives, attend family funerals, secure employment, obtain a driver's license, meet with future 

parole officers, arrange for housing, or visit family members.  Furloughs may last from several 

hours to several days.  Their main advantage is that offenders are placed in contact with their 

families and the outside world.  They have a chance to make decisions on their own away from 

the closely monitored prison routine, and the community is given time to adjust to them. 

In work release, the offender is permitted to leave the institution temporarily to work or 

to attend school.  Inmates may participate in vocational study, take courses at an educational 

institution, or work at a job in the community.  There may be statutory restrictions on eligibility 

for work release.  For example, Minnesota provides that an inmate is eligible for work release 

only if she or he is regularly employed.  Minnesota also has requirements concerning disposition 

of the work releasee’s income, providing as follows: 

Subd. 5. Earnings— 

The earnings of an inmate may be collected by the sheriff, probation department, 

local social services agency or suitable person or agency designated by the court.  From 

the earnings, the person or agency designated to collect them may pay:  

(1)  the cost of the inmate's maintenance, both inside and outside the jail, but the charge 

for maintenance inside the jail may not exceed the legal daily allowance for board 

allowed the sheriff for ordinary inmates;  

(2)  to the extent directed by the court, pay the support of dependents, if any;  

(3)  court costs and fines; and  

(4)  court-ordered restitution, if any.  Any balance must be retained until the inmate's 

discharge and then paid to the inmate.
1
 

 An advantage of furloughs and work releases is that they give offenders an opportunity 

for closer contacts with their families.  These ties may ease the problems of adjusting to society 

upon release.  In addition, work release enables offenders to provide financial support for their 

families and helps improve inmates' attitudes toward socially responsible work.  Improvements 

in self-esteem, self-image, and self-respect are additional benefits to offenders.  An advantage to 

society and to correctional systems is the lower cost of furloughs compared with incarceration.  

Further, inmates on work release may be required to reimburse the state for part of the cost of 

their incarceration.  They pay taxes and may be required to contribute to victim restitution funds, 

as noted in the preceding Minnesota statute.   

Offenders who are on work release may have problems in adjusting to the contrast 

between the community during the day and the institution at night.  Indeed, on the one hand it 

might be easier to make a complete break with the institution and attempt to readjust to society 

without having to return to prison.  On the other hand, release during the day may eliminate or 

interrupt participation in some prison programs that benefit offenders.  In addition, problems 

such as whether the offender is required to pay for room and board may arise over the use of 

                                                 
1. State v. Bachmann, 521 N.W.2d 886 (Minn. Ct. App. 1994).  The statute is Minn. Stat. 631.425 

(2017).  The provisions for payments from earnings are from Subdivision 5 of this statute. 
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money earned.  Transportation is frequently a problem because many correctional institutions are 

not located in urban areas where inmates are most likely to find jobs. 

 The release of inmates from jail or prison to community supervision may result in a 

transitional problem in terms of actual supervision; thus, it is important that local communities 

and agencies be prepared for the needed supervision and provide other necessary resources.  

Problems also occur when inmates are released too soon and without adequate preparation.  

Researchers who studied Montana’s early release program, which was initiated because of a 

budget deficit, found that “early release offenders (particularly those from a prison setting) were 

more likely to recidivate than match counterparts.”  The researchers suggested that one 

explanation might be that without sufficient preparation for early release, offenders are, in effect, 

set up to fail.  They suggested first that communities should view early release as a short-term fix 

for a long-term problem, with more attention given to preparing for “long term strategies for 

dealing with fluctuations in prison admissions and budget availabilities.”  Second, jurisdictions 

should reconsider the nature of parole, especially the policy of returning technical parole 

violators to prison.  Lesser penalties could be considered, for example, for minor violations.  

Finally, before inmates are granted early release, they should be involved in programs that 

prepare them for reintegration back into society.
2
 

A final problem with work release and furlough is the possibility that participants may 

commit additional crimes or escape from supervision.  It was precisely that issue that led 

Massachusetts to adopt draconian policies in the 1990s.  While Michael Dukakis was governor, 

inmate Willie Horton, a convicted murderer, was granted a weekend furlough during which he 

bound a male and forced him to watch Horton rape the man’s fiancée.  The incident was a major 

factor in the defeat of Dukakis when he was a presidential candidate, and it still haunts many 

people in that state.  While incarceration rates are decreasing in some states, they are increasing 

in Massachusetts, which spends over $1 billion a year on corrections.  In March 2013, a 40-page 

report from a coalition of prominent former defense attorneys, prosecutors, and justice officials 

recommended that the state change its policies similar to those of other states, particularly Texas, 

which lowered its corrections costs and inmate populations through a variety of corrections 

change, some of which have been noted in the text.  Specifically, the report recommends 

reducing sentences and placing an emphasis on reentry programs and parole.
3
 

 

                                                 
2. Kevin A. Wright and Jeffrey W. Rosky, Research Article: “Too Early Is Too Soon: Lessons from Montana 

Department of Corrections Early Release Program,” Criminology & Public Policy 10(4) (November 2011): 

881-908; quotation is on p. 901. 

3. “Crime Down, Prison Costs Up: Study Urges State to Shorten Sentences and Focus on Parole,” Boston 

Globe (March 25, 2013), p. 1. 
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Supplement 15.8.  Medical Parole 

In California, medical paroles may be granted to inmates whose release “would not reasonably 

pose a threat to public safety.”  The provision does not apply to death row or life without parole 

inmates.
1
  New Jersey provides medical parole for an inmate who is diagnosed as 

suffering from a terminal condition, disease or syndrome and is found by the appropriate 

Board panel to be so debilitated or incapacitated by the terminal condition, disease or 

syndrome as to be permanently physically incapable of committing a crime if released on 

parole.
2
 

 Medical paroles are generally not highly publicized, but two recent requests were 

exceptions.  Lynne F. Stewart, a high profile New York attorney who often represented 

unpopular clients, was sentenced to ten years in prison after her conviction for smuggling letters 

out of prison from one of her clients, Sheik Omar Abdel Rahman.  He was convicted of 

conspiracy to blow up New York City buildings, including the United Nations.  Stewart, who 

was incarcerated in a Texas prison, was 73 and dying of cancer.  Her request was initially denied 

by the federal Bureau of Prisons (BOP); she appealed to a judge to vacate her sentence.  On 

December 31, 2013, Stewart’s request was granted, and she was released from the Federal 

Medical Center Carswell in Ft. Worth, Texas and flown back to New York, where she was met 

by family and friends.
3
 Stewart died March 7, 2017 at the age of 77. 

The second request was from 89-year-old Anthony D. Marshall, the son of socialite and 

philanthropist Brooke Astor, who was convicted of tricking his mother into changing her will 

and leaving him millions.  He was allowed to remain out of prison pending appeals.  He 

surrendered to authorities for his sentence on June 21, 2013.  His attorneys filed the request for a 

medical parole in July, claiming that Marshall was unable to take care of himself, could not 

walk, and had potentially life-threatening swallowing problems.  Marshall served only eight 

weeks in prison before he was granted a medical parole.
4
    He died in 2014 at the age of 90. 

Both of these appeals were made shortly after the independent inspector general for the 

U.S. Department of Justice announced that the federal Bureau of Prisons (BOP) could save 

taxpayers millions and not jeopardize public safety with an “effectively managed compassionate 

release program.”  The report noted that approximately 41 percent of released federal inmates are 

recidivists within three years of release compared to 3.5 percent of those released for medical 

reasons.  Some changes were made, with the BOP stating that the policy now applies to those 

with an 18-month life expectancy.  Physically challenged inmates who are confined to their beds 

or chairs for over one-half of their waking hours are also eligible to apply for a medical parole.
5
 

  

                                                 
1. See Cal. Penal Code, Section 3550 (2017). 

2. N.J.A.C. 10A:71-3.53 (a) (2017). 

3. “Dying Lawyer Asks Judge to Release Her from Prison,” New York Times (August 6, 2013), p. 13. 

4. “Weeks After Going to Prison, Astor Son May Be Let Out Because of His Health,” New York Times (July 

23, 2013), p. 15; “Deemed Too Sick, Astor Son Is Paroled,” New York Times (August 23, 2013), p. 22. 

5. “More Releases of Ailing Prisoners Are Urged,” New York Times (May 2, 2013), p. 16. 
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Supplement 15.9.  Search and Seizure of Persons on Probation and Parole 

In 2001, the U.S. Supreme Court upheld the search of a probationer’s apartment without a search 

warrant.  According to the Court in United States v. Knights, police had reasonable suspicion that 

the probationer had committed arson and vandalism.  A probationer has a reduced expectation of 

privacy, and thus, probable cause was not required for the search.  As a condition of probation, 

the offender had signed a document agreeing that his personal effects, home, and person could be 

searched at any time with or without a search warrant.  Police had observed items in the 

offender’s truck as well as suspicious activities at the location of his apartment.
1
 

In 2006, the U.S. Supreme Court upheld the California statute concerning searching 

parolees.  In Samson v. California, Justice Clarence Thomas, writing for the U.S. Supreme 

Court’s majority of six, noted that California had more than 130,000 parolees as of November 

30, 2005, and that 68 percent of adult parolees were returned to prison for violations (55 percent) 

or new offenses (13 percent).  To require the state to have individualized suspicion to search any 

of those offenders would undermine the safety of the state.  Citing the Court’s previous case, 

United States v. Knights, discussed above, Justice Thomas stated that parolees’ reasonable 

expectation of privacy is even more reduced than that of probationers.  In Samson, a police 

officer searched the parolee without any reason other than the fact that he was a parolee.  Illegal 

drugs were found, and the offender was arrested, charged, convicted, and sentenced to seven 

years in prison.  Justice John Paul Stevens, in dissent, stated, in part, as follows: 

 What the Court sanctions today is an unprecedented curtailment of liberty.  Combining 

faulty syllogism with circular reasoning, the Court concludes that parolees have no more 

legitimate an expectation of privacy in their persons than do prisoners.  However 

superficially appealing that parity in treatment may seem, it runs roughshod over our 

precedent.  It also rests on an intuition that fares poorly under scrutiny.  And once one 

acknowledges that parolees do have legitimate expectations of privacy beyond those of 

prisoners, our Fourth Amendment jurisprudence does not permit the conclusion, reached 

by the Court here for the first time, that a search supported by neither individualized 

suspicion nor “special needs” is nonetheless “reasonable.”
2
  

  

                                                 
1. United States v. Knights, 534 U.S. 112 (2001). 

2. Samson v. California, 547 U.S. 843 (2006).    The statute, which was amended in 2012, is codified at Cal. 

Penal Code, Section 3067 (2017). 



 

418 

 

Supplement 15.10.  Sex Offender Failure to Register as a Federal Crime  

The federal Sex Offender Registration and Notification Act (SORNA) makes “knowingly failing 

to register or update a registration” by a sex offender a federal crime.
1
  A conflict of lower 

federal courts’ interpretation of the statute led to a decision by the U.S. Supreme Court.  Two 

Kansas City metropolitan area residents, both of whom were convicted sex offenders prior to the 

enactment of SORNA, were nevertheless required by that statute to register as sex offenders.  

Both men left their homes, went to the Kansas City International Airport, flew to the Philippines 

to live, and did not continue to update their sex offender registrations in Kansas.  One man lived 

in Missouri within the jurisdiction of the Eighth Circuit Court of Appeals; the other lived in 

Kansas within the jurisdiction of the Tenth Circuit Court of Appeals.  The Eighth Circuit ruled 

that a sex offender’s failure to register in the jurisdiction he had left did not violate SORNA.
2
 

The Tenth Circuit held that it did.  The U.S. Supreme Court heard the latter and reversed.  

Following is a brief excerpt from the opinion. 

Nichols v. United States 
136 S. Ct. 1113 (2016), cases and citations omitted 

Alito J., delivered the opinion for a unanimous Court. 

Lester Ray Nichols, a registered sex offender living in the Kansas City area, moved to the 

Philippines without notifying Kansas authorities of his change in residence.  For that omission 

Nichols was convicted of failing to update his sex-offender registration, in violation of 18 U.S.C. 

Section 2250(a).  We must decide whether federal law required Nichols to update his registration 

in Kansas to reflect his departure from the State. . . . 

[The Court briefly discusses the development of federal law regarding requiring sex 

offenders to register and then states the current law:] 

A sex offender shall, not later than 3 business days after each change of name, residence, 

employment, or student status, appear in person in at least 1 jurisdiction involved 

pursuant to subsection (a) and inform that jurisdiction of all changes in the information 

required for that offender in the sex offender registry. (emphasis added). 

Subsection (a), in turn, provides: “A sex offender shall register, and keep the registration current, 

in each jurisdiction where the offender resides, where the offender is an employee, and where the 

offender is a student.”  A sex offender is required to notify only one “jurisdiction involved”; that 

jurisdiction must then notify a list of interested parties, including the other jurisdictions.  The 

question presented in this case is whether the State a sex offender leaves—that is, the State 

where he formerly resided—qualifies as an “involved” jurisdiction. . . . 

[Nichols complied with the requirements until he left the country.  He was arrested in 

Manila, escorted back to the United States by U.S. authorities, charged with one count of 

“knowingly fail[ing] to register or update a registration as required by [SORNA]”] and . . . 

conditionally pleaded guilty, reserving his right to appeal the denial of his motion. 

The Tenth Circuit affirmed. [The Court notes that the Eighth Circuit] held that defendant 

had no obligation to update his registration in Missouri because a sex offender is required “to 

                                                 
1. See USCS, Title 18,  Section 2250(1)(3) (2017). 

2. See United States v. Lunsford, 725 F.3d 859 (8th Cir. 2013). 
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‘keep the registration current’ in the jurisdiction where he ‘resides,’ not a jurisdiction where he 

‘resided.’” We granted certiorari to resolve the split. 

[The Court notes that the Philippines is not a “jurisdiction” under SORNA, notes that 

SORNA does not require offenders to “deregister” when they leave their jurisdictions, and that if 

the drafters of the statute thought that was a requirement, they could have said so.] . . . 

 SORNA’s plain text . . . therefore did not require Nichols to update his registration in 

Kansas once he no longer resided there. . . . 

Congress has recently criminalized the “knowin[g] fail[ure] to provide information 

required by [SONRA] relating to intended travel in foreign commerce.” . . . Both parties agree 

that the new law captures Nichols’s conduct.  

The judgment of the Court of Appeals for the Tenth Circuit is reversed. 

____________________________________________ 

As noted in the above excerpt, the United States now has a statute covering the 

registration of sex offenders who plan to travel abroad.
3
 

 

                                                 
3. International Megan’s Law to Prevent Child Exploitation and Other Sexual Crimes Through Advanced 

Notification of Traveling Sex Offenders, USCS, Title 18, Section 2250(b) (2017). 



 

420 

 

Supplement 15.11.  A Challenge to the Housing Restrictions of California’s Sex Offender  

           Registration Law 

California’s Jessica’s Law, enacted by means of a voter initiative in 2006, prohibits registered 

sex offenders from living within 2,000 feet of a school or park, among other provisions.  

According to a study, that left 0.7 percent of multifamily dwellings in compliance.  Four San 

Diego County parolees challenged the provision.  These litigants were “living in the alley behind 

the parole office, in the bed of the ... San Diego River, in vehicles or in noncompliant homes” 

although all of them had other places to live with family or friends, but those residences were 

noncompliant.  The sex offenders are required to register their living locations, and when one of 

the litigants was hospitalized, he was arrested for failure to register that living address.
1
 

Following is an excerpt from the opinion of the case in which the California Supreme 

Court found the blanket requirement unconstitutional. 

In re Taylor 
343 P.3d 867 (Cal. 2015), cases and citations omitted 

 The United States Supreme Court has emphasized that consideration of as-applied 

challenges, as opposed to broad facial challenges, “is the preferred course of adjudication since it 

enables courts to avoid making unnecessarily broad constitutional judgments. . . . [I]t is neither 

our obligation nor within our traditional institutional role to resolve questions of constitutionality 

with respect to each potential situation that might develop.  ‘[I]t would indeed be undesirable for 

this Court to consider every conceivable situation which might possibly arise in the application 

of complex and comprehensive legislation.’  For this reason, ‘[a]s-applied challenges are the 

basic building blocks of constitutional adjudication.’” . . . 

[T]he record [in this case] establishes that the residency restrictions have prevented 

paroled sex offenders as a class from residing in large areas of the county. . . . The exclusionary 

restrictions may also impact the ability of some petitioners to live and associate with family 

members.  They face disruption of family life because, although the restrictions do not expressly 

prohibit them from living with family members, if the family members’ residence is not in a 

compliant location, petitioners cannot live there. 

The record further reflects that blanket enforcement of the residency restrictions has had 

other serious implications for all registered sex offenders on parole in San Diego County.  

Medical treatment, psychological counseling, drug and alcohol dependency services, and other 

rehabilitative social services available to parolees are generally located in the densely populated 

areas of the county.  Relegated to less populated areas of the County, registered sex offender 

parolees can be cut off from access to public transportation, medical care, and other social 

services to which they are entitled, as well as reasonable opportunities for employment.  The trial 

court specifically found that the residency restrictions place burdens on petitioners and similarly 

situated sex offenders on parole in the county that “are disruptive in a way that hinders their 

treatment, jeopardizes their health and undercuts their ability to find and maintain employment, 

significantly undermining any effort at rehabilitation.” . . .  

                                                 
1. Lorelei Laird, “A Place to Call Home: Courts Are Reconsidering Residency Restrictions for Sex 

Offenders,” American Bar Association Journal 101(7) (July 2015), p. 15.  
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 Perhaps most disturbing, the record reflects that blanket enforcement [of the statute] has 

led to greatly increased homelessness among registered sex offenders on parole in the county. . . . 

The trial court specifically found that blanket enforcement of the residency restrictions in the 

County has “result[ed] in large groups of parolees having to sleep in alleys and riverbeds, a 

circumstance that did not exist prior to Jessica’s Law.” 

The increased incidence of homelessness has in turn hampered the surveillance and 

supervision of such parolees, thereby thwarting the legitimate governmental objective behind the 

registration statute to which the residency restrictions attach; that of protecting the public from 

sex offenders.  The trial court took judicial notice of the final report issued in October 2010 by 

the CDCR Task Force, a multidisciplinary group comprised of CDCR staff, law enforcement 

personnel, and other outside participants charged with making recommendations to the CDCR on 

various sex offender issues.  The Task Force’s final report concluded that the Jessica’s Law’s 

residency restrictions failed to improve public safety, and instead compromised the effective 

monitoring and supervision of sex offender parolees, placing the public at greater risk.  A 

specific finding was made that “[h]omeless sex offenders put the public at risk.  These offenders 

are unstable and more difficult to supervise for a myriad of reasons.”  The report further found 

that homelessness among sex offender parolees weakens GPS tracking, making it more difficult 

to monitor such parolees and less effective overall.  CDCR has conceded in its briefs before this 

court that “[t]he evidence . . . demonstrates that the dramatic increase in homelessness has a 

profound impact on public safety,” and that “there is no dispute that the residency restriction[s] 

[have] significant and serious consequences that were not foreseen when it was enacted.” 

Last, the trial court agreed with petitioners that the manner in which CDCR has been 

implementing the residence restrictions in San Diego County has subjected them to arbitrary and 

oppressive official enforcement action, thereby contributing to the law’s unintended, unforeseen, 

and socially deleterious effects. . . . 

 The authorities we have cited above explain that all parolees retain certain basic rights 

and liberty interests, and enjoy a measure of constitutional protection against the arbitrary, 

oppressive and unreasonable curtailment of “the core values of unqualified liberty” even while 

they remain in the constructive legal custody of state prison authorities until officially discharged 

from parole.  We conclude the evidentiary record below establishes that blanket enforcement of 

Jessica’s Law’s mandatory residency restrictions against registered sex offenders on parole in 

San Diego County impedes those basic, albeit limited, constitutional rights.  Furthermore, [the 

statute], as applied and enforced in that county, cannot survive rational basis scrutiny because it 

has hampered efforts to monitor, supervise, and rehabilitate such parolees in the interests of 

public safety, and as such, bears no rational relationship to advancing the state’s legitimate goal 

of protecting children from sexual predators. 

[The court noted that CDCR has the authority in individual cases to impose housing 

restrictions] “as long as they are based on, and supported by, the particularized circumstances of 

each individual parolee.” 
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Supplement 15.12.  The Jaycee Dugard Story 

The failure of sex offender registration laws to deter some sex offenders was illustrated by the 

case of Jaycee Dugard, when, in 2009, she was rescued 18 years after Phillip and Nancy Garrido 

kidnapped her at age 11.  In an article entitled “America’s Flawed Sex Offender Laws,” Human 

Rights Watch used the Dugard case to emphasize that registration requirements do not guarantee 

the capture of high-risk offenders.  The article pointed out that most sex crimes do not move 

through criminal justice systems, and approximately 87 percent of new sex crimes reported each 

year are allegedly committed by persons who do not have a record for such crimes.  Human 

Rights Watch recommended that legislation be changed to require registration for only the high-

risk offenders and, even there, for only as long as they pose a significant risk to society.  The 

conclusion was: 

Sex offender registration and community notification laws didn’t cause Garrido’s crimes, 

but they didn’t help the police stop them, either.  While Americans are starting to 

question the value of our extensive sex offender monitoring system, it remains to be seen 

whether these doubts will lead to real reform.
1
  

Garrido, a convicted sex offender, complied with his obligations to register and report to 

local authorities for at least ten years, even taking his victims with him on at least one occasion.  

Furthermore, his parole officer visited his home.  Yet Dugard and her two teenage daughters 

fathered by Garrido were not discovered in Garrido’s backyard until August 2009.  In July 2010, 

Dugard was awarded $20 million in a settlement for her lawsuit regarding the negligence in this 

case.  Garrido and his wife were convicted of kidnapping and other charges.  She was sentenced 

to 36 years to life in prison; he was sentenced to 431 years. 

  One scathing critique of sex registration laws came in the form of a January 2010 

Recommendations Report by California’s Sexual Offender Management Board (CASOMB).  

CASOMB, a 15-member commission, was created by a bill signed into law by the state’s 

governor on September 20, 2006 after near unanimous legislative support.  Its purpose is to serve 

as a resource for the legislature and for the governor.
2
 

 CASOMB’s 2010 Recommendations Report raised significant questions about 

California’s statutes regarding sex offenders in the community.  The report challenged the 

premise of Jessica’s Law with regard to residence restrictions.  “The hypothesis that sex 

offenders who live in close proximity to schools, parks and other places children congregate 

have an increased likelihood of sexually re-offending remains unsupported by research. . . . On 

the contrary, there is almost no correlation between sex offenders living near restricted areas and 

where they commit their offenses.”  The report noted that the law requires the state to send more 

sex offenders through mental health analysis to determine whether they should be civilly 

committed (discussed in the text).  The monthly costs of that process had escalated from 

$161,000 prior to the passage of Jessica’s Law to more than $1 million after the law was enacted.  

The report questioned the wisdom of GPS and noted its expense and the lack of evidence of its 

effectiveness.  The report emphasized that California had 90,000 registered sex offenders, 68,000 

of whom lived in communities; all were required to register for life.  The public has no way to 

                                                 
1. “America’s Flawed Sex Offender Laws,” Human Rights Watch (September 5, 2009), 

http://www.hrw.org/en/news/2009/09/05/americas-flawed-sex-offender-laws, accessed August 21, 2013. 

2. Assembly Bill 1015, Chapter 335, Statutes of 2006. 
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distinguish the dangerousness of these offenders.  “In this one-size-fits-all system of registration, 

law enforcement cannot concentrate its scarce resources on close supervision of the more 

dangerous offenders or on those who are at higher risk of committing another sex crime.”  The 

board recommended the following: 

 “Not all California sex offenders need to register for life in order to safeguard the public 

and so a risk-based system of differentiated registration requirements should be created. 

 Focusing resources on registering and monitoring moderate to high risk sex offenders 

makes a community safer than trying to monitor all offenders for life. 

 A sex offender’s risk of re-offense should be one factor in determining the length of time 

the person must register as a sex offender and whether to post the offender on the 

Internet.  Other factors which should determine duration of registration and Internet 

posting include: 

Whether the sex offense was violent 

Whether the sex offense was against a child 

Whether the offender was convicted of a new sex offense or violent offense after 

the first sex offense conviction  

Whether the person was civilly committed as a sexually violent predator 

· Monitoring of registered sex offenders once they are no longer under any form of 

formal community supervision is critical to public safety.”
3
  

CASOMB also made extensive recommendations for improving law enforcement with 

regard to monitoring sex offenders. 

                                                 
3. California Sex Offender Management Board (CASOMB), California Department of Mental Health, 

Recommendations Report (January 2010), p. 51, http://www.casomb.org, accessed August 21, 2013. 
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Supplement 15.13.  GPS Monitoring of Released Sex Offenders 

The following excerpt from a lower federal court case explains the rationale for permitting GPS 

monitoring of registered sex offenders living in the community.   

Belleau v. Wall 
811 F.3d 929 (7th Cir. 2016), cases and citations omitted 

 In 1992, the plaintiff, who was then 48 years old, was convicted in a Wisconsin state 

court of having sexually assaulted a boy repeatedly for five years beginning when the boy was 

eight years old. . . . Oddly, he was given only a year in jail and probation for these assaults, but 

before the period of probation expired he was convicted of having in 1988 sexually assaulted a 

nine-year-old girl.  Sentenced to 10 years in prison for that crime, he was paroled after 6 years.  

But his parole was revoked a year later after he admitted that he had had sexual fantasies about 

two girls, one four years old and the other five, and that he had “groomed” them for sexual 

activities and would have molested them had he had the opportunity to do so. 

 Scheduled to be released from prison in 2005, instead he was civilly committed . . . as a 

“sexually violent person,” after a civil trial in which he was found to be “dangerous because he . 

. . suffers from a mental disorder that makes it likely that [he] will engage in one or more acts of 

sexual violence.” He was released in 2010 on the basis of the opinion of a psychologist that he 

was no longer more likely than not to commit further sexual assaults.  But in 2006 Wisconsin 

had enacted a law requiring that persons released from civil commitment for sexual offenses 

wear a GPS monitoring device 24 hours a day for the rest of their lives.  The statute applied to 

any sex offender released from civil commitment on or after the first day of 2008 and thus 

applied (and continues to apply) to the plaintiff.  And therefore ever since his release from civil 

commitment he has been forced to wear an ankle bracelet that contains a GPS monitoring device. 

. . . 

[The plaintiff claims these requirements violate his Fourth Amendment rights and 

constitute unconstitutional ex post facto laws, which are] laws that either punish people for 

conduct made criminal only after they engaged in it or increase the punishment above the 

maximum authorized for their crime when they committed it. . . . 

Anyone who drives a car is familiar with GPS technology, which enables the driver to 

determine his geographical location, usually within a few meters.  The GPS ankle bracelet . . . 

likewise determines the geographical location of the person wearing it, within an error range of 

no more than 30 meters.  The most common use of such monitors is to keep track of persons on 

probation or parole; the device that Wisconsin uses is advertised specifically for those purposes.  

But such devices are also used by some parents to keep track of their kids or elderly relatives and 

by some hikers and mountain climbers to make sure they know where they are at all times or to 

track their speed. 

The type of anklet worn by the plaintiff is waterproof to a depth of fifteen feet, so one can 

bathe or shower while wearing it.  It must however be plugged into a wall outlet for an hour each 

day (while being worn) in order to recharge it.  There are no restrictions on where the person 

wearing the anklet can travel, as long as he has access to an electrical outlet.  Should he move 

away from Wisconsin, he ceases having to wear it. . . . 

 When the ankleted person is wearing trousers the anklet is visible only if he sits down 

and his trousers hike up several inches and as a result no longer cover it.  The plaintiff complains 
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that when this happens in the presence of other people and they spot the anklet, his privacy is 

invaded, in violation of the Fourth Amendment, because the viewers assume that he is a criminal 

and shun him.  Of course the Fourth Amendment does not mention privacy or create any right of 

privacy.  It requires that searches be reasonable but does not require a warrant or other formality 

designed to balance investigative need against a desire for privacy; the only reference to warrants 

is a prohibition of general warrants.  And although the Supreme Court has read into the 

amendment a qualified protection against invasions of privacy, its recent decision . . . indicates 

that electronic monitoring of sex offenders is permitted if reasonable. . . . 

Having to wear a GPS anklet monitor is less restrictive, and less invasive of privacy, than 

being in jail or prison, or for that matter civilly committed, which realistically is a form of 

imprisonment.  The plaintiff argues that because he is not on bail, parole, probation, or 

supervised release, and so is free of the usual restrictions on the freedom of a person accused or 

convicted of a crime, there is no lawful basis for requiring him to wear the anklet monitor.  But 

this misses two points.  The first is the nature of the crimes he committed—sexual molestation of 

prepubescent children.  In other words the plaintiff is a pedophile. . . . 

The plaintiff . . . is about to turn 73, . . . and he argues that he has “aged out” of 

pedophilic acts.  There is evidence that the arrest rate of pedophiles declines with age, and from 

this it can be inferred that pedophilic acts probably decline with age as well, though there are no 

reliable statistics on the acts, as distinct from the arrests for engaging in the acts.  There is no 

reason to think that the acts decline to zero.  Most men continue to be sexually active into their 

70s, and many remain so in their 80s and even 90s.  And even if not physically capable of the 

common forms of male sexual activity, older men can still molest and grope young children. 

[The court discusses the opinions of experts and the statistical evidence of recidivism but 

also notes the high underreporting of sex crimes, and concludes that even if we consider the 

figures] the plaintiff can’t be thought just a harmless old guy. . . . The Supreme Court . . . 

remarked on “the high rate of recidivism among convicted sex offenders and their dangerousness 

as a class.  The risk of recidivism posed by sex offenders is ‘frightening and high.’” “When 

convicted sex offenders reenter society, they are much more likely than any other type of 

offender to be rearrested for a new rape or sexual assault.” . . . 

 In short, the plaintiff cannot be certified as harmless merely because he no longer is 

under any of the more familiar kinds of post-imprisonment restriction. . . . Assuming that the 

anklet would . . . deter . . . , requiring that it be worn is a nontrivial protection for potential 

victims of child molestation. . . . 

[The court notes that sex offenders’ residence addresses and criminal records are made 

public.] . . .  

So the plaintiff’s privacy has already been severely curtailed as a result of his criminal 

activities, and he makes no challenge to that loss of privacy.  The additional loss from the fact 

that occasionally his trouser leg hitches up and reveals an anklet monitor that may cause 

someone who spots it to guess that this is a person who has committed a sex crime must be 

slight. 

For it’s not as if the Department of Corrections were following the plaintiff around, 

peeking through his bedroom window, trailing him as he walks to the drug store or the local 

Starbucks, videotaping his every move, and through such snooping learning . . . “whether he is a 
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weekly church goer, a heavy drinker, a regular at the gym, an unfaithful husband.”  The fruits of 

such surveillance techniques would be infringements of privacy that the Supreme Court deems 

serious.  But nothing of that kind is involved in this case, quite apart from the fact that persons 

who have demonstrated a compulsion to commit very serious crimes and have been civilly 

determined to have a more likely than not chance of reoffending must expect to have a 

diminished right of privacy as a result of the risk of their recidivating. . . .  

[E]very night the Department of Corrections makes a map of every anklet wearer’s 

whereabouts that day so that should he be present at a place where a sex crime has been 

committed, or be hanging around school playgrounds or otherwise showing an abnormal interest 

in children not his own, the police will be alerted to the need to conduct an investigation. . . . 

 The plaintiff’s argument that his monitoring violates the Fourth Amendment is further 

weakened when we consider the concession by his lawyer at oral argument that the Wisconsin 

legislature could, without violating the Fourth Amendment, make lifetime wearing of the anklet 

monitor a mandatory condition of supervised release for anyone convicted of sexual molestation 

of a child. . . . 

It’s untrue that “the GPS device burdens liberty . . . by its continuous surveillance of the 

offender’s activities”; it just identifies locations; it doesn’t reveal what the wearer of the device is 

doing at any of the locations.  And its “burden” must in any event be balanced against the gain to 

society from requiring that the anklet monitor be worn.  It is because of the need for such 

balancing that persons convicted of crimes, especially very serious crimes such as sexual 

offenses against minors, and especially very serious crimes that have high rates of recidivism 

such as sex crimes, have a diminished reasonable constitutionally protected expectation of 

privacy. . . . 

The plaintiff argues that monitoring a person’s movements requires a search warrant.  

That’s absurd.  The test is reasonableness, not satisfying a magistrate.  Consider a neighborhood 

in which illegal drug dealing is common.  There will be an enhanced police presence in the 

neighborhood and, probably more important, several former or present drug dealers whom the 

police have enlisted as undercover agents.  The result will be surveillance of the drug scene.  No 

one (unless it’s the plaintiff’s lawyer in this case) thinks that such surveillance requires a 

warrant. . . . 

It would be particularly odd to think that all searches require a warrant just because most 

of them invade privacy to a greater or lesser extent.  The terms of supervised release, probation, 

and parole often authorize searches by probation officers without the officers’ having to obtain 

warrants, and the Supreme Court has held that such warrantless searches do not violate the 

Fourth Amendment as long as they are reasonable.  The “search” conducted in this case via the 

anklet monitor is less intrusive than a conventional search.  Such monitoring of sex offenders is 

permissible if it satisfies the reasonableness test applied in parolee and special-needs cases. . . .  

 We conclude that there was no violation of the Fourth Amendment, and so we turn to 

whether the GPS monitoring statute is an ex post facto law, as it took effect after the plaintiff had 

committed the crimes for which he had been convicted.  A statute is an ex post facto law only if 

it imposes punishment.  The monitoring law is not punishment; it is prevention. . . . [I]t was not 

ex post facto punishment because the aim was not to enhance the sentences for his crimes but to 

prevent him from continuing to molest children. . . . So, if civil commitment is not punishment, 

as the Supreme Court has ruled, then a fortiori neither is having to wear an ankle monitor. . . . 
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Having to wear the monitor is a bother, an inconvenience, an annoyance, but no more is 

punishment than being stopped by a police officer on the highway and asked to show your 

driver’s license is punishment, or being placed on a sex offender registry held by the Supreme 

Court . . . not to be punishment. . . . [T]he aim of requiring a person who has psychiatric 

compulsion to abuse children sexually to wear a GPS monitor is not to shame him, but to 

discourage him from yielding to his sexual compulsion, by increasing the likelihood that if he 

does he’ll be arrested because the Department of Corrections will have incontestable evidence 

that he was at the place where and at the time when a sexual offense was reported to have 

occurred. . . . 

And though no one doubts the propriety of parole supervision of sex criminals though it 

diminishes parolees’ privacy, a study by the National Institute of Justice finds that GPS 

monitoring of sex criminals has a greater effect in reducing recidivism than traditional parole 

supervision does. 
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Supplement 15.14.   A Judge’s Effort to Keep One Felon from Prison 

The excerpt below illustrates the efforts of one judge to ease the severe penalties of today’s 

sentencing structures and collateral consequences.  The senior district judge of Brooklyn, New 

York, deemed the harsh collateral consequences to be much too severe and, in this case, 

sentenced the defendant to probation, six months’ home confinement, and 100 hours of 

community service.  The judge’s explanation of the legal issues regarding the federal sentencing 

guidelines, and much of the history of collateral consequences, is omitted.  The portions of the 

42-page opinion included here are for the purpose of showing the severe collateral consequences 

imposed on felons.  This defendant was a student planning to be a teacher and principal.  She 

was asked by friends to bring two suitcases into the country; the suitcases had drugs in the 

handles.  Clearly, she violated the law and could have been incarcerated in federal prison had the 

judge, who accepted her plea, not shown mercy. 

United States v. Nesbeth 
188 F. Supp.3d 179 (E.D.N.Y., 2016), cases and citations omitted 

Chevelle Nesbeth was convicted by a jury of importation of cocaine and possession of cocaine 

with intent to distribute.  Her advisory guidelines sentencing range was 33-41 months.  

Nonetheless, I rendered a non-incarceratory sentence today in part because of a number of 

statutory and regulatory collateral consequences she will face as a convicted felon. . . . 

I am writing this opinion because from my research and experience over two decades as a 

district judge, sufficient attention has not been paid at sentencing . . . to the collateral 

consequences facing a convicted defendant. And I believe that judges should consider such 

consequences in rendering a lawful sentence. 

There is a broad range of collateral consequences that serve no useful function other than 

to further punish criminal defendants after they have completed their court-imposed sentences.  

Many—under both federal and state law—attach automatically upon a defendant’s conviction. 

The effects of these collateral consequences can be devastating. . . . [They] “amount to a 

form of ‘civi[l] death’ and send the unequivocal message that ‘they’ are no longer part of ‘us.’” . 

. . 

The notion of “civil death”—or “the loss of rights . . . by a person who has been outlawed 

or convicted of a serious crime” appeared in American penal systems in the colonial era, derived 

from the heritage of English common law. . . . In the United States, civil death has never been 

imposed by common law; it has always been a creature of statute.  

The concept of civil death persisted into the twentieth century as an “integral part of 

criminal punishment.” . . . [The judge discusses the history of civil death in the United States, 

and notes that some states enacted measures to abolish it.] . . . 

Today, the collateral consequences of a felony conviction form a new civil death.  

Convicted felons now suffer restrictions in broad ranging aspects of life that touch upon 

economic, political, and social rights.  In some ways, “modern civil death is harsher and more 

severe” than traditional civil death because there are now more public benefits to lose, and more 

professions in which a license or permit or ability to obtain a government contract is a necessity. 

. . . 
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[The judge quotes an author who compares the loss of rights by felons to those of blacks 

during Jim Crow laws.  He then discusses current attempts to mitigate the problems of felons.] 

President Barack Obama, for one, has taken steps by executive order to help felons 

rehabilitate and reintegrate into society.  For example, he has ordered federal agencies to “ban 

the box,” i.e., not ask prospective employees about their criminal histories early in the 

application process.  Additionally, the President has voiced his support for the Sentencing 

Reform and Corrections Act of 2015, which has received bipartisan support in the Senate.  If 

passed, this bill would, among other things, require the Bureau of Prisons to implement 

recidivism-reduction programming, expand safety-valve eligibility, and permit a sentencing 

judge to avoid mandatory minimums in certain circumstances.  

Other examples include the Department of Justice’s National Institute of Justice’s 

funding of a comprehensive study on the collateral consequences of criminal convictions.  The 

study—which was conducted by the American Bar Association’s Criminal Justice Section—has 

catalogued tens of thousands of statutes and regulations that impose collateral consequences at 

both the federal and state levels. . . . 

[The judge refers to another judge, citing a defendant who could not get employment] 

due to an offense she had committed seventeen years prior.  He explained that he had sentenced 

the defendant “to five years of probation supervision, not to a lifetime of unemployment.” [That 

judge expunged the defendant’s record.] If [that decision] is affirmed on appeal, Ms. Nesbeth 

might—if she could show the “extreme circumstances” necessary for expungement—be a 

candidate for this form of relief at some future time. [On August 11, 2016, that decision was not 

upheld; thus, this approach would not have been available to this defendant.] 

In recent years, the organized bar has again made substantial efforts to alleviate the 

detrimental effects of collateral consequences. . . . 

Notwithstanding these various efforts at reform, felony convictions continue to expose 

individuals to a wide range of collateral consequences imposed by law that affect virtually every 

aspect of their lives. . . . 

[T]here are nationwide nearly 50,000 federal and state statutes and regulations that 

impose penalties, disabilities, or disadvantages on convicted felons. . . . District courts have no 

discretion to decide whether many of these collateral consequences should apply to particular 

offenders. . . . 

The range of subject matter that collateral consequences cover can be particularly 

disruptive to an ex-convict’s efforts at rehabilitation and reintegration into society.  As examples, 

under federal law alone, a felony conviction may render an individual ineligible for public 

housing, section 8 vouchers, Social Security Act benefits, supplemental nutritional benefits, 

student loans, the Hope Scholarship tax credit, and Legal Services Corporation representation in 

public-housing eviction proceedings. Moreover, in addition to the general reluctance of private 

employers to hire ex-convicts, felony convictions disqualify individuals from holding various 

positions. 

 Oftentimes, the inability to obtain housing and procure employment results in further 

disastrous consequences, such as losing child custody or going homeless.  In this way, the 

statutory and regulatory scheme contributes heavily to many ex-convicts becoming recidivists 

and restarting the criminal cycle. [The judge discusses other collateral benefits, such as the right 
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to vote and serve on a jury, with the latter disproportionately impacting blacks.  The judge then 

discussed the legal issues regarding his sentence and the collateral consequences that would 

affect Ms. Nesbeth should she be an incarcerated felon.] . . . 

There is no question that Ms. Nesbeth has been convicted of serious crimes . . . she 

brought into the country . . . 602 grams [of cocaine.] Her criminal conduct is inexcusable. 

While visiting Jamaica at the behest of a boyfriend, she was given two suitcases by 

friends, who had purchased her return airline ticket, and was asked to bring them to an individual 

upon her arrival to the United States. . . . [T]he drugs were in the suitcases’ handles. Ms. Nesbeth 

“m[et] the profile of a courier,” and there was a clear basis for the jury to reject her claim that 

she did not know she was bringing drugs into the country, and to render its guilty verdict. . . . 

[The judge discusses the defendant’s background; she was born in Jamaica and was left there 

with her father when her mother went to the United States.  She later moved to be with and 

continues to live with her mother and became a U.S. citizen.] She has been enrolled in college 

since 2013, and has helped to support herself as a nail technician at a children’s spa. . . . She 

worked as a counselor at a facility that provides services to children in lower-income areas, and 

during the summers of 2010 through 2012, she held seasonal employment as a parks 

maintenance worker. [Ms. Nesbeth, age 20, has received food stamps and was raised in a lower-

income family.  She expected to graduate from college in 2017, owes thousands in student loans, 

and changed her major from education to sociology after her conviction.] 

“The defendant reported on illegal drug use,” and to her mother’s knowledge, her 

daughter “has never used illegal drugs, consumed alcohol, or required substance abuse 

treatment.” [The defendant spent one night in jail after her arrest and complied with all court 

orders after her release.  The judge discussed the collateral consequences that would affect the 

defendant, including the inability to get a passport, revocation of her driver’s license for a period, 

inability to get certain Social Security benefits, inability to work in child care or engage in 

pharmaceutical work, enlist in the army, engage in hospice work, possess a firearm, adopt a child 

or provide foster care, serve on a jury and vote, and many others.  The judge discussed the law 

and its implication for this defendant and then noted her] efforts at rehabilitation while she has 

been at liberty for approximately the past year and a half.  Faced with the prospect of never 

achieving her goal as a school principal, she has persevered with her education by changing her 

major to sociology, and is on target to graduate next year.  This is consistent with her personal 

characteristics of a strong work ethic, her desire to be of service to young children, and her 

ability to rise above the low-income community in which she was raised. . . . 

 [The judge concluded that the defendant’s] likely inability to pursue a teaching career 

and her goal of becoming a principal has compelled me to conclude that she has been sufficiently 

punished and that jail is not necessary to render a punishment that is sufficient but not greater 

than necessary to meet the ends of sentencing. . . . Each case must, of course, be separately 

considered. . . . 

I have imposed a one-year term of probation.  In fixing this term, I have also considered 

the collateral consequences Ms. Nesbeth would have faced with a longer term of probation, such 

as the curtailment of her right to vote and the inability to visit her father and grandmother in 

Jamaica because of the loss of her passport during her probationary term. 

Moreover, in addition to the requisite conditions of probation, I have imposed two special 

conditions: (1) a period of six months’ home confinement—when Ms. Nesbeth is not working or 
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going to school—to drive home the point that even though I have not put her in prison, I consider 

her crime to be serious; (2) 100 hours of community service in the hope that the Probation 

Department will find a vehicle for Ms. Nesbeth, as an object lesson, to counsel young people as 

to how their lives can be destroyed if they succumb to the temptation to commit a crime, 

regardless of their circumstances. 
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Supplement 15.15.  A Defendant’s Challenge to Risk Assessment: The Case of Wisconsin v.  

           Loomis 

In 2016, the Wisconsin Supreme Court responded to a challenge to risk assessment.  Although 

this case is not precedent for other jurisdictions, it may be a prediction of how courts will rule 

regarding social science efforts to predict the behavior of felons. 

State v. Loomis 
881 N. W. 2d 749 (Wis. 2016), cert denied, Loomis v. Wisconsin, 

2017 U.S. LEXIS 4204 (June 26, 2017), cases and citations omitted 

In 2007, the Conference of Chief Justices adopted a resolution entitled “In Support of Sentencing 

Practices that Promote Public Safety and Reduce Recidivism.”  It emphasized that the judiciary 

“has a vital role to play in ensuring that criminal justice systems work effectively and efficiently 

to protect the public by reducing recidivism and holding offenders accountable.”  The conference 

committed to “support state efforts to adopt sentencing and corrections policies and programs 

based on the best research evidence of practices shown to be effective in reducing recidivism. 

 Likewise, the American Bar Association has urged states to adopt risk assessment tools 

in an effort to reduce recidivism and increase public safety.  It emphasized concerns relating to 

the incarceration of low-risk individuals, cautioning that the placement of low-risk offenders 

with medium and high-risk offenders may increase rather than decrease the risk of recidivism.  

Such exposure can lead to negative influence from higher risk offenders and actually be 

detrimental to the individual’s efforts at rehabilitation. 

Initially risk assessment tools were used only by probation and parole departments to 

help determine the best supervision and treatment strategies for offenders.  With nationwide 

focus on the need to reduce recidivism and the importance of evidence-based practices, the use 

of such tools has now expanded to sentencing.  Yet, the use of these tools at sentencing is more 

complex because the sentencing decision has multiple purposes, only some of which are related 

to recidivism reduction. 

When analyzing the use of evidence-based risk assessment tools at sentencing, it is 

important to consider that tools such as COMPAS [Correctional Offender Management Profiling 

for Alternative Sanctions] continue to change and evolve.  The concerns we address today may 

very well be alleviated in the future.  It is incumbent upon the criminal justice system to 

recognize that in the coming months and years, additional research data will become available.  

Different and better tools may be developed.  As data changes, our use of evidence-based tools 

will have to change as well.  The justice system must keep up with the research and continuously 

assess the use of these tools. . . . [The court of appeals certified the question of] whether the use 

of a COMPAS risk assessment at sentencing “violates a defendant’s right to due process, either 

because the proprietary nature of COMPAS prevents defendants from challenging the COMPAS 

assessment’s scientific validity, or because COMPAS assessments take gender into account.” 

Loomis asserts that the circuit court’s consideration of a COMPAS risk assessment at 

sentencing violates a defendant’s right to due process.  Additionally, he contends that the circuit 

court erroneously exercised its discretion by assuming that the factual bases for the read-in 

charges were true. 
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Ultimately, we conclude that if used properly, observing the limitations and cautions set 

forth herein, a circuit court’s consideration of a COMPAS risk assessment at sentencing does not 

violate a defendant’s right to due process. 

We determine that because the circuit court explained that its consideration of the 

COMPAS risk scores was supported by other independent factors, its use was not determinative 

in deciding whether Loomis could be supervised safely and effectively in the community.  

Therefore, the circuit court did not erroneously exercise its discretion.  We further conclude that 

the circuit court’s consideration of the read-in charges was not an erroneous exercise of 

discretion because it employed recognized legal standards. 

Accordingly, we affirm the order of the circuit court denying Loomis’s motion for post-

conviction relief requesting a resentencing hearing. 

 The facts of this case are not in dispute.  The state contends that Loomis was the driver 

in a drive-by shooting.  It charged him with five counts, all as a repeater: (1) First-degree 

recklessly endangering society (PTAC) [party to a crime]; (2) Attempting to flee or elude a 

traffic officer (PTAC); (3) Operating a motor vehicle without the owner’s consent; (4) 

Possession of a firearm by a felon (PTAC); (5) Possession of a short-barreled shotgun or rifle 

(PTAC). 

Loomis denies involvement in the drive-by shooting.  He waived his right to trial and 

entered a guilty plea to only two of the less severe charges, attempting to flee a traffic officer and 

operating a motor vehicle without the owner’s consent. . . . 

COMPAS is a risk-need assessment tool designed by Northpointe, Inc. to provide 

decisional support for the Department of Corrections when making placement decisions, 

managing offenders, and planning treatment.  The COMPAS risk assessment is based upon 

information gathered from the defendant’s criminal file and an interview with the defendant. 

A COMPAS report consists of a risk assessment designed to predict recidivism and a 

separate needs assessment for identifying program needs in areas such as employment, housing 

and substance abuse.  The risk assessment portion of COMPAS generates risk scores displayed 

in the form of a bar chart, with three bars that represent pretrial recidivism risk, general 

recidivism risk, and violent recidivism risk.  Each bar indicates a defendant’s level of risk on a 

scale of one to ten. 

As the PSI explains, risk scores are intended to predict the general likelihood that those 

with a similar history of offending are either less likely or more likely to commit another crime 

following release from custody.  However, the COMPAS risk assessment does not predict the 

specific likelihood that an individual offender will reoffend.  Instead, it provides a prediction 

based on a comparison of information about the individual to a similar data group. 

Loomis’s COMPAS risk scores indicated that he presented a high risk of recidivism on 

all three bar charts.  His PSI included a description of how the COMPAS risk assessment should 

be used and cautioned against its misuse, instructing that it is to be used to identify offenders 

who could benefit from interventions and to target risk factors that should be addressed during 

supervision.  

The PSI also cautions that a COMPAS risk assessment should not be used to determine 

the severity of a sentence or whether an offender is incarcerated. . . . 
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Whether the circuit court’s consideration of a COMPAS risk assessment violated 

Loomis’s constitutional right to due process presents a question of law. . . . 

At the outset we observe that the defendant is not challenging the use of a COMPAS risk 

assessment for decisions other than sentencing, and he is not challenging the use of the needs 

portion of the COMPAS report at sentencing.  Instead, Loomis challenges only the use of the risk 

assessment portion of the COMPASS report at sentencing. 

 Specifically, Loomis asserts that the circuit court’s use of a COMPAS risk assessment at 

sentencing violates a defendant’s right to due process for three reasons: (1) it violates a 

defendant’s right to be sentenced based upon accurate information, in part because the 

proprietary nature of COMPAS prevents him from assessing its accuracy; (2) it violates a 

defendant’s right to an individualized sentence; and (3) it improperly uses gendered assessments 

in sentencing. 

Although we ultimately conclude that a COMPAS risk assessment can be used at 

sentencing, we do so by circumscribing its use. [The court discusses the practice in Wisconsin 

and decisions in other courts as well as Wisconsin courts.] . . . 

But other voices are challenging the efficacy of evidence-based sentencing and raise 

concern about overselling the results.  They urge that judges be made aware of the limitations of 

risk assessment tools, lest they be misused. . . . [The court goes through precedent cases.] 

Loomis is correct that the risk scores do not explain how the COMPAS program uses 

information to calculate the risk scores. . . . [The court reviews numerous studies.] 

Focusing exclusively on its use at sentencing and considering the expressed due process 

arguments regarding accuracy, we determine that use of a COMPAS risk assessment must be 

subject to certain cautions in addition to the limitations set forth herein. [The court notes the 

cautions that must be stated to the sentencing court.] . . . 

We address next Loomis’s argument that a circuit court’s consideration of a COMPAS 

risk assessment amounts to sentencing based on group data, rather than an individualized 

sentence based on the charges and the unique character of the defendant. . . . 

Ultimately, we disagree with Loomis because consideration of a COMPAS risk 

assessment at sentencing along with other supporting factors is helpful in providing the 

sentencing court with as much information as possible in order to arrive at an individualized 

sentence. . . . 

However, the due process implications compel us to caution circuit courts that because 

COMPAS risk assessment scores are based on group data, they are able to identify groups of 

high-risk offenders—not a particular high-risk individual.  Accordingly, a circuit court is 

expected to consider this caution as it weighs all of the factors that are relevant to sentencing an 

individual defendant. 

We turn now to address Loomis’s argument that a COMPAS risk assessment’s use of 

gender violates a defendant’s due process rights. . . . 

[The defendant and the state disagreed on how COMPAS uses gender.]  

Both parties appear to agree that there is statistical evidence that men, on average, have 

higher recidivism and violent crime rates compared to women. . . . 
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 However, Loomis asserts that even if statistical generalizations based on gender are 

accurate, they are not necessarily constitutional. . . . 

Notably, however, Loomis does not bring an equal protection challenge in this case. . . . 

[The court discussed the precedent cases using gender and continued:]  

We determine that COMPAS’s use of gender promotes accuracy that ultimately inures to 

the benefit of the justice system including defendants.  Additionally, we determine that the 

defendant failed to meet his burden of showing that the sentencing court actually relied on 

gender as a factor in sentencing.  Thus, we conclude that the use of the COMPAS risk 

assessment at sentencing did not violate Loomis’s right to due process. . . . 

Although it cannot be determinative, a sentencing court may use a COMPAS risk 

assessment as a relevant factor for such matters as: (1) diverting low-risk prison-bound offenders 

to a non-prison alternative; (2) assessing whether an offender can be supervised safely and 

effectively in the community; and (3) imposing terms and conditions of probation, supervision, 

and responses to violations. [The court expands on each of those matters.] . . . 

Thus, a COMPAS risk assessment may be used to “enhance a judge’s evaluation, 

weighing, and application of the other sentencing evidence in the formulation of an 

individualized sentencing program appropriate for each defendant. . . . 

[But it may not be used] to “determine the severity of the sentence or whether an offender 

is incarcerated”. . . . 

Additionally, . . . risk scores may not be used as the determinative factor in deciding 

whether the offender can be supervised safely and effectively in the community. . . . 

Additionally, a COMPAS risk assessment was not designed to address all of the goals of 

a sentence.  Its aim is addressing the treatment needs of an individual and identifying the risk of 

recidivism.  Sentencing, on the other hand, is meant to address additional purposes . . . [which 

are] “(1) deterrence; (2) rehabilitation; (3) retribution; and (4) segregation.” 

Because of these disparate goals, using a risk assessment tool to determine the length and 

severity of a sentence is a poor fit. . . . 

Thus, a sentencing court may consider a COMPAS risk assessment at sentencing subject 

to the following limitations. . . . [It may not be used] (1) to determine whether an offender is 

incarcerated; or (2) to determine the severity of the sentence.  Additionally, risk scores may not 

be used as the determinative factor in deciding whether an offender can be supervised safely and 

effectively in the community. 

Importantly, a circuit court must explain the factors in addition to a COMPAS risk 

assessment that independently support the sentence imposed.  A COMPAS risk assessment is 

only one of the many factors that may be considered and weighed at sentencing. . . . 

 [The sentencing court must be given] a written advisement listing the limitations. . . . 

[The court then applied its assessment to the facts of this case and stated its conclusion 

and holding] that if used properly as set forth herein, a circuit court’s consideration of a 

COMPAS risk assessment at sentencing does not violate a defendant’s right to due process and 

that the circuit court did not erroneously exercise its discretion here.



 

 

 

 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      

  

 

 

   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


